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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 


Ill 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5536). 


In re THE LAWSON MILK CoMPANY. AMA Docket No. 75-52. 
Decided July 29, 1958. 


Petition for Reconsideration—Dismissal 


The order of April 11, 1958 (17 A.D. 239), is supported by the evidence and 
the applicable law. The petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601 et seq.), an order was issued 
April 11, 1957 (17 A.D. 239), dismissing the petition. On April 
24, 1958, a stay order was issued and on May 1, 1958, petitioner 
filed a petition for reconsideration requesting, primarily, modi- 
fication of part of the Findings of Fact contained therein. 
Respondent filed an answer to the petition for reconsideration 
May 2, 1958. 


Petitioner contends that the last sentence of Finding of Fact 
4(c) of the order of April 11, 1958, to the effect that substantial 
quantities of inspected milk produced in the Cleveland milkshed 
and eligible for fluid uses were manufactured into Class III 
products is true only during the flush season of the year and 
that such sentence should be modified accordingly. Petitioner’s 
contention is based upon an unduly limited concept of what 
constitutes the Cleveland milkshed. Upon reexamination of the 
record it is concluded that additional evidence in support of 
the contested sentence should be mentioned. Therefore, the 
statement of references at the end of Finding of Fact 4(c) is 
amended to read as follows: 


“(PHR pp. 365-368, 391-392, 1457-1458, 1464-1466, 1508- 
1510 and Exhibits Nos. 51, 52, 54, 55, 62 and 62A.) See 
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Cite as 17 A.D. 598 





also Findings of Fact 6 and 7 of In re Avon Dairy Com- 
pany, 6 A.D. 885, 892-894 (1947), aff'd, Balazs v. Brannan, 
87 F. Supp. 119 (N.D. Ohio 1949).” 


The remaining matters set forth in the petition for recon- 
sideration were thoroughly considered at the time of issuance 
of the order of April 11, 1958, and in our opinion that order is 
supported by the evidence and the applicable law. Accordingly, 
the petition is dismissed. 


Copies hereof shall be served upon the parties and the Market 
Administrator for Order No. 75, as amended. 


(No. 5537) 


In re FELDSTEIN PRODUCE COMPANY, FULTON PRODUCTS CoR- 
PORATION, ALBERT FELDSTEIN, MEYER GETZ OR MICHAEL GETZ, 
ARANESS CORPORATION, BECKER BROKERAGE COMPANY, AND 
WoopstTock, INc. CEA Docket No. 83. Decided July 2, 1958. 


Accounts and Records—Stipulation— 
Consent Order 


Respondent Becker Brokerage Company filed a stipulation in which it ad- 
mitted the jurisdiction of the Secretary, waived hearing, and consented 
to an order suspending its registration as a futures commission mer- 
chant and denying it trading privileges on all contract markets. How- 
ever, the suspension and denial are held in abeyance and are not to 
become effective except under certain conditions. 


Mr. Benjamin M. Holstein, for Commodity Exchange Authority. Respondent 


pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


~ 


PRELIMINARY STATEMENT 


This isa disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1952 ed., Chapter 1), instituted by a 
complaint and notice of hearing issued under section 6(b) of 
the act (7 U.S.C. 1952 ed., §9) by the Assistant Secretary of 
Agriculture on May 9, 1958. 


Respondent Becker Brokerage Company is a corporation 
registered as a futures commission merchant under the act. 
It is one of seven respondents in this proceeding. The com- 
plaint alleges that, between April 30, 1957, and June 13, 1957, 
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the said respondent carried egg futures trades and positions in 
the name of one Meyer Getz (also a respondent herein), and 
that during the period from May 16 through June 10, 1957, 
respondent Becker Brokerage Company reported or caused such 
trades and positions to be reported to the Commodity Exchange 
Authority as being owned or controlled by the aforesaid Meyer 
Getz, whereas, in truth and in fact and as respondent Becker 
Brokerage Company knew, the said trades and positions were 
owned and controlled by one Albert Feldstein (also a re- 
spondent). 


Based upon these allegations, the complaint charges that 
respondent Becker Brokerage Company knowingly failed to evi- 
dence the said trades and positions by a record in writing show- 
ing the true parties thereto, in wilful violation of section 4 of 
the act and section 1.387 of the regulations; and knowingly 
failed to keep books and records pertaining to such transac- 
tions in the form and manner required by the Secretary of 
Agriculture, and knowingly submitted false reports to the 
Commodity Exchange Authority, in wilful violation of section 
4(g) of fhe act and related sections of the regulations. 

No hearing has been held with respect to any of the re- 
spondents. On May 26, 1958, respondent Becker Brokerage 
Company filed an answer explaining the circumstances under 
which the account in question was opened and carried on its 
books. On June 18, 1958, the said respondent submitted for 
filing in the record, under section 0.4(b) of the Rules of Prac- 
tice (17 CFR 0.4(b)), a stipulation in which it admits certain 
jurisdictional facts, waives hearing, and consents to the entry 
of an order suspending the said respondent’s registration as a 
futures commission merchant for a period of 60 days and 
directing all contract markets to refuse all trading privileges 
to it for a similar period, such suspension and refusal not to 
become effective unless, after complaint and hearing in accord- 
ance with established procedure, the said respondent should 
be found to have violated the act within one year from the date 
of entry of such an order, in which event the Secretary of 
Agriculture is authorized, without further notice to the said 
respondent, to issue a supplemental order making effective 
forthwith the aforesaid suspension of registration and refusal 
of trading privileges. 


FINDINGS OF FACT 
1. Respondent Becker Brokerage Company, a corporation 
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with offices and a place of business at 1008 W. Randolph Street, 
Chicago, Illinois, is now and has been at all times material 
herein a clearing member of the Chicago Mercantile Exchange 
and a registered futures commission merchant under the Com- 
modity Exchange Act. 


2. During the period from April 30 through June 138, 1957, 
respondent Becker Brokerage Company, in its capacity as a 
registered futures commission merchant, carried egg futures 
trades and positions on the Chicago Mercantile Exchange, a 
duly designated contract market, and reported or caused such 
trades and positions to be reported to the Commodity Exchange 
Authority. 


CONCLUSIONS 


Section 0.4(b) of the Rules of Practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 


(b): Consent order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, the 
Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent must 
submit, for filing in the record, a stipulation or statement 
in which he admits at least those facts necessary to the 
Secretary’s jurisdiction and agrees that an order may be 
entered against him. Upon a record composed of the com- 
plaint and the stipulation or agreement consenting to the 
order, the Secretary may enter the order consented to by 
the respondent, which shall have the same force and effect 
as an order made after oral hearings. 


The facts admitted by the said respondent and set forth in the 
Findings of Fact are sufficient to subject it to the jurisdiction 
of the Secretary of Agriculture. 


The complainant has filed a recommendaton which recites 
that it has carefully considered the stipulation, the terms of 
order to which the said respondent proposes to consent, and 
the answer theretofore filed by the said respondent. The com- 
plainant states that the answer recites certain actions by this 
respondent which appear to be of a sufficiently mitigating nature 
to warrant acceptance of the stipulation. It is the opinion of 
the complainant that the proposed sanction would be adequate, 
and that the prompt entry of such an order without further 
proceedings would constitute a satisfactory disposition of this 
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case as against the said respondent, serve the public interest, 
and effectuate the purposes of the Commodity Exchange Act. 
The complainant therefore recommends that the stipulation and 
waiver be accepted and that the proposed order be issued. It 
is so concluded. 


ORDER 


The registration of respondent Becker Brokerage Company 
as a futures commission merchant is hereby suspended for a 
period of 60 days, and all contract markets are hereby directed 
to refuse all trading privileges to the said Becker Brokerage 
Company for a period of 60 days, provided, however, that the 
aforesaid suspension of registration and refusal of trading 
privileges shall not become effective unless, after complaint and 
hearing in accordance with established procedure, respondent 
Becker Brokerage Company should be found to have violated 
the Commodity Exchange Act within one year from the date 
of entry of this order, in which event the Secretary of Agri- 
culture may, without further notice to respondent Becker 
Brokerage Company, issue a supplemental order making effective 
forthwith the aforesaid suspension of registration and refusal 
of trading privileges. 

A copy of this decision and order shall be served upon the said 
respondent and upon each contract market. 


(No. 5538) 


In re JOSEPH R. AWAD. CEA Docket No. 79. Decided July 7, 
1958. 


Reporting Provisions—Denial of 
Trading Privileges—Default 


Respondent failed to file an answer to the complaint and also failed to file 
exceptions to the hearing examiner’s report. All contract markets are 
ordered to refuse all trading privileges to respondent for a 30-day 
period. 


Mr. Benjamin M. Holstein, for Commodity Exchange Authority. Mr. Will 
Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1), instituted by a complaint 
issued under section 6(b) of the act March 6, 1958, by the 
Assistant Secretary of Agriculture. Respondent is charged with 
knowingly and wilfully violating the reporting provisions of the 
act and the rules and regulations issued thereunder. A copy 
of the complaint and a copy of the rules of practice were served 
on respondent March 11, 1958. 


_At the time of service of the complaint, respondent was noti- 
fied, in effect, that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 0.9 
of the rules of practice (17 CFR 0.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such 
notice, respondent has not filed an answer. The matter was 
referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hear- 


ing pursuant to section 0.9(c) of the rules of practice (17 CFR 
0.9(c)). The hearing examiner filed a report May 23, 1958, 
recommending that respondent be denied all trading privileges 
on all contract markets for a period of 30 days. No exceptions 
were filed to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Joseph R. Awad, is an individual with an 
office and place of business at 507 Fifth Avenue, Suite 300, New 
York, New York, c/o J. R. A. International Company. 


2. The Board of Trade of the City of Chicago, hereinafter 
referred to as the Chicago Board of Trade, was at all times 
material herein, a duly designated contract market under the 
act. 


8. On July 9 and 10, 1957, respondent had a net long open 
contract position in September 1957 lard futures on the Chicago 
Board of Trade of 1,040,000 pounds and 1,600,000 pounds, 
respectively. Respondent was in reporting status during such 
period and was required to report to the Commodity Exchange 
Authority with respect to all transactions executed and all open 
contract positions held for his account in all lard futures on all 





JOSEPH R. AWAD 603 
Cite as 17 A.D. 601 


boards of trade (exchanges) during such period, and with 
respect to all transactions by reason of which respondent’s 
position was reduced below reporting levels. 


4. On July 9 and 10, 1957, while respondent was in report- 
ing status as described in Finding of Fact 3, and on the busi- 
ness day immediately thereafter, July 11, 1957, when respond- 
ent’s position was reduced below reporting levels, transactions 
in lard futures on the Chicago Board of Trade were executed 
for his account, but respondent failed and refused to report to 
the Commodity Exchange Authority with respect to such 
transactions. 


5. On June 19, 1957, an order was issued directing all con- 
tract markets to refuse to General Commerce Corporation all 
trading privileges for a period of 60 days, effective July 22, 
1957, because of the corporation’s failure and refusal to file 
required reports on ten occasions within a period of approxi- 
mately three months. In re General Commerce Corporation, 16 
A.D. 495 (1957). At the time of the violations alleged in such 
proceeding, respondent was general manager of said corpora- 
tion, and, on one occasion prior to the filing of the formal 
complaint against said corporation, respondent appeared at the 
New York office of the Commodity Exchange Authority to dis- 
cuss reporting requirements. Subsequently, between July 16 
and August 14, 1957, the Commodity Exchange Authority ad- 
dressed three letters to the respondent calling his attention to 
his delinquency in reporting the transactions described herein 
and requesting that reports be submitted, but no reply was 
received. On August 27, 1957, the respondent was reached by 
telephone and promised representatives of the Commodity Ex- 
change Authority that the necessary reports would be filed, but 
no reports were received. 


CONCLUSIONS 


Section 4i of the Commodity Exchange Act (7 U.S.C. 6i) 
provides as follows: 
“It shall be unlawful for any person to make any contract 
for the purchase or sale of any commodity for future 
delivery on or subject to the rules of any contract market 
unless such person shall report or cause to be reported to 
the properly designated officer in accordance with the rules 
and regulations of the Secretary of Agriculture ... (2) 
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whenever such person shall directly or indirectly have or 
obtain a long or short position in any commodity or in any 
future of such commodity, equal to or in excess of such 
amount as shall be fixed from time to time by the Secretary 
of Agriculture. .. .” 


During the period in question, the quantity of lard futures fixed 
by the Secretary for reporting purposes pursuant to section 4i 
was 1,000,000 pounds (17 CFR, 1957 Supp. 9.21). 


Respondent failed and refused to file required reports on 
three consecutive days. Such failure constitutes a violation of 
section 4i of the act and sections 9.10, 9.11 and 9.12 of the 
rules and regulations issued thereunder (17 CFR 9.10, 9.11 and 
9.12). The fact that respondent received ample notification of 
the reporting requirements and of his delinquency prior to the 
institution of this proceeding, and the fact that he was general 
manager of a corporation recently involved in similar violations, 
justify the conclusion that the violations herein were deliberate 
and wilful. Accordingly, all contract markets should be directed 
to refuse all trading privileges to respondent for a period of 30 
days as recommended by complainant, such refusal to apply to 
all trading done and positions held by respondent directly or 
indirectly. 


ORDER 


Effective August 11, 1958, all contract markets shall refuse 
all trading privileges to respondent for a period of 30 days, 
such refusal to apply to all trading done and positions held by 
respondent directly or indirectly. 

A copy of this decision and order shall be served on the 
respondent and on each contract market. 


(No. 5539) 


PRODUCERS LIVESTOCK MARKETING ASSOCIATION v. THE DENVER 
UNION StTocK YARD COMPANY. P&S Docket No. 2176. De- 
cided July 7, 1958. 


Prior Order Vacated—Cease and Desist 
The order of June 18, 1956 (15 A.D. 638), is vacated and respondent is 
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ordered to cease and desist from issuing or enforcing its regulation 
10(c). 


Decision by Thomas J. Flavin, Judicial Officer 


On June 18, 1956, an order was entered (15 A.D. 638) in 
this proceeding dismissing the complaint attacking the validity 
of item 10(c) of the respondent’s regulations. The order was 
entered in connection with a decision that item 10(c) was not 
invalid upon its face and that in the absence of evidence as to 
the regulation’s invalidity, the complaint would have to be dis- 
missed. The United States Court of Appeals for the Tenth 
Circuit on February 15, 1957 (241 F. 2d 192): ruled that item 
10(c) was invalid upon its face and remanded the cause with 
instructions to vacate the order of dismissal and to “. . .enter 
an appropriate order requiring the Denver Union Stockyard 
Company to cease and desist from issuing or enforcing its 
regulation 10(c).” 

The United States Supreme Court granted certiorari (353 
U.S. 982 (1957)) and the majority of the Court (Justices 
Whittaker, Frankfurter and Harlan dissenting) affirmed (356 
U.S. 282 (1958)) the action of the Court of Appeals. The 
mandate received from the latter reads in part as follows: 

“On consideration whereof, it is ordered and adjudged 
by this court that the regulation is invalid upon its face 
and that this cause is accordingly remanded to the Secretary 
of Agriculture with instructions to vacate the order dis- 
missing petitioner’s complaint and enter an appropriate 
order requring the Denver Union Stockyard Company to 
cease and desist from issuing or enforcing its Regulation 
10(c).” 

The order entered below is intended to be that prescribed by 
the Court of Appeals. 


ORDER 
The order of dismissal entered on June 18, 1956, is vacated 
and, effective July 14, 1958, the respondent shall cease and 
desist from issuing or enforcing its Regulation 10(c). 
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(No. 5540) 


In re C. W. Brooks, W. D. BRooKs, AND KENNETT-MURRAY 
COMPANY (OF CHICAGO), partners, presently doing business 
as Brooks & COMPANY. P&S Docket No. 2325. Decided 
July 8, 1958. 


Stipulation—Cease and Desist—Consent Order 


Respondents filed a stipulation admitting the jurisdiction of the Secretary, 
waiving hearing, and consenting to an order requiring them to cease 
and desist from entering into agreements restricting competition and 
from issuing incorrect invoices to customers. 


Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Edwin H. Pewett, of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
order of inquiry and notice of hearing issued by the Director 
of the Livestock Division, Agricultural Marketing Service, 
charges the respondents with violating section 312(a) of the 
act (7 U.S.C. 213(a)) and section 201.70 of the regulations 
issued under the act (9 CFR 201.70). In a stipulation executed 
on June 30, 1958, respondents admit certain jurisdictional facts, 
waive hearing on the charges in the order of inquiry and notice 
of hearing, and consent to the entry of the order set forth 
below. Complainant has recommended that such order be 
entered. 


FINDINGS OF FACT 


1. Respondents C. W. Brooks and W. B. Brooks, individuals, 
and Kennett-Murray Company (of Chicago), a partnership, 
are, and at all times mentioned in the order of inquiry were, 
partners. Respondents are presently doing business under the 
name of Brooks & Company. Respondents formerly did busi- 
ness under the name of Kennett, Murray and Brooks. 


2. Respondents, as partners, are, and at all times mentioned 
in the order of inquiry were, registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock for their own 
account at the Bourbon Stock Yards, Louisville, Kentucky. 
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Prior to February 3, 1958, respondents, as partners, were also 
registered with the Secretary as a market agency to buy and 
sell livestock on a commission basis at that stockyard. Respond- 
ents are subject to the jurisdiction of the Secretary of Agri- 
culture with respect to the matters covered by this order. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceed- 
ings under the act provides as follows: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
order. 


At any time after the issuance of the moving paper and 
prior to the hearing in any proceeding the Secretary, in 
his discretion, may allow the respondent to consent to an 
order. In so consenting, the respondent must submit, for 
filing in the record, a stipulation or statement in which he 
admits at least those facts necessary to the Secretary’s 
jurisdiction and agrees that an order may be entered 
against him. Upon a record composed of the complaint and 
the stipulation or agreement consenting to the order, the 
Secretary may enter the order consented to by the re- 
spondent, which shall have the same force and effect as an 
order made after oral hearing. 


The facts admitted by respondents and set forth in the 
Findings of Fact are sufficient to subject respondents to the 
jurisdiction of the Secretary of Agriculture. 


Inasmuch as respondents have agreed to a consent disposition 
of this case and complainant has recommended that the order 
consented to be entered, the order will be entered. 


ORDER 


Respondents, in their livestock dealer buying transactions 
subject to the act, shall cease and desist from: 


(1) entering into or operating pursuant to any agreement, 
understanding or arrangement with any competitor buyer to 
refrain from full competition in such buying transactions, in- 
cluding without limitation any agreement, understanding or 
arrangement whereby respondents shall procure livestock and 
resell it to any competitor buyer at an agreed profit or markup; 


(2) knowingly rendering to customers invoices that are in- 
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complete or misleading, or that fail to reflect accurately the 
terms of the transactions. 


This order shall become effective on the sixth day after 
service hereof upon respondents and copies hereof shall be 
served upon the parties. 


(No. 5541) 


In re THE KLARER COMPANY, LOUISVILLE PROVISION COMPANY 
AND C. F. VISSMAN Co., INC. P&S Docket No. 2328. Decided 
July 8, 1958. 


Stipulation—Cease and Desist—Consent Order 


Respondents filed a stipulation in which they admit certain jurisdictional 
facts, waive hearing, and consent to the entry of an order requiring 
them to cease and desist from entering into agreements restricting 
competition. 

Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Edwin H. Pewett, of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The 
complaint and notice of hearing was filed on April 7, 1958, by 
the Director of the Livestock Division, Agricultural Marketing 
Service. The respondents are charged with violating section 
202 of the act (7 U.S.C. 192) and section 201.70 of the regu- 
lations issued under the act (9 CFR 201.70). 

In a stipulation executed on June 30, 1958, the respondents 
admit certain jurisdictional facts, waive hearing on the charges 
in the complaint and consent to the entry of the order set forth 
below. Complainant has recommended that such order be issued. 


FINDINGS OF FACT 


Each of the respondents is, and at all times mentioned in the 
complaint was, a corporation doing business as a packer, as 
that term is defined in the act, and subject to the jurisdiction 
of the Secretary under the act with respect to the matters 
covered by this order. 
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CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceed- 
ings under the act provides as follows: 

§202.5 Stipulations and consent orders... (b): Consent 
order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, 
in his discretion, may allow the respondent to consent to 
an order. In so consenting, the respondent must submit, 
for filing in the record, a stipulation or statement in which 
he admits at least those facts necessary to the Secretary’s 
jurisdiction and agrees that an order may be entered 
against him. Upon a record composed of the complaint and 
the stipulation or agreement consenting to the order, the 
Secretary may enter the order consented to by the respond- 
ent, which shall have the same force and effect as an order 
made after oral hearing. 

The facts admitted by the respondents and set forth in the 
Findings of Fact are sufficient to subject them to the jurisdic- 
tion of the Secretary of Agriculture. 

Inasmuch as respondents have agreed to a consent disposi- 
tion of this case and complainant has recommended that the 
order consented to by respondents be entered, the order will 
be entered. 


ORDER 


Respondents, in their livestock buying transactions subject 
to the act, shall cease and desist from entering into or operating 
pursuant to any agreement, understanding or arrangement with 
any competitor buyer to refrain from full competition in such 
buying transactions, including without limitation any agree- 
ment, understanding or arrangement whereby any competitor 
buyer shall procure livestock and resell it to respondents at an 
agreed profit or markup. 

This order shall become effective on the sixth day after 
service hereof upon respondents and copies hereof shall be 
served upon the parties. 


DETROIT PUBLIC LIBRARY 
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(No. 5542) 


In re ROBERT F. BURBANK, MARVIN C. GOODRICH AND EDNA 
KEENER, partners, d/b/a COLLINGS AND BURBANK. P&S 
Docket No. 2277. Decided July 28, 1958. 


Unauthorized Commissions—Incorrect 
Accounting—Accounts and Records— 
Consent Order 


Respondents admitted the violations charged and consented to a cease and 
desist order and a suspended suspension of their registration. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Young, Thatcher & Glasmann, of Ogden, Utah, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint filed by the Director, Livestock Division, Agricultural 
Marketing Service, on July 16, 1957, charges respondents with 


various violations of the act. Respondents, in an amended 
answer filed on June 30, 1958, admit the allegations contained 
in said complaint but deny that they wilfully violated the act, 
waive the right to an oral hearing and to the report of the 
examiner, and consent to the issuance of an order, with findings 
of fact, requiring them to cease and desist from the practices 
complained of and to keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions in- 
volved in their business as a market agency and as a dealer, 
and suspending their registration for a period of 30 days, such 
suspension to be held in abeyance and not to become effective 
unless respondents shall be found, after opportunity for a hear- 
ing, to have violated the act or the regulations thereunder 
within two years from the effective date of the order. Com- 
plainant has recommended that the order agreed to by re- 
spondents be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Ogden, Utah, hereinafter re- 
ferred to as the stockyard, is now and was at all times men- 
tioned herein a posted stockyard subject to the provisions of 
the act. 
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2. During the period from August 15, 1952, to June 1, 1957, 
respondents and Frank J. Collings, partners, doing business as 
Collings and Burbank, were registered as a market agency to 
buy and sell sheep on a commission basis and as a dealer to 
buy and sell sheep for the account of said partners, at the stock- 
yard. Such partnership was dissolved on June 1, 1957, by the 
death of Frank J. Collings. 


Respondents presently are registered with the Secretary as 
a market agency to buy and sell sheep on a commission basis 
and as a dealer to buy and sell sheep for their own account, 
at the stockyard. 


3. (a) Respondents, at the stockyard, on or about nine 
specified dates and at divers other times during the period from 
July 1, 1955, through August 31, 1956, in connection with the 
sale of sheep consigned to them for sale on a commission basis, 
charged and collected from the various consignors a higher or 
lower commission for their sales service than the charges speci- 
fied in respondents’ rate schedule in effect at the time of such 
charges. 


(b) Respondents, at the stockyard, on or about eight speci- 
fied dates and at divers other times during the period from 
July 1 through August 31, 1955, in connection with the pur- 
chase of sheep on a commission basis, charged the various per- 
sons for whom the purchase orders were filled and collected 
from them a higher or lower commission for their buying 
services than the charges specified in respondents’ rate schedule 
in effect at the time of such charges. 


4. (a) Respondents, at the stockyard, on or about June 28, 
1956, in connection with the sale on a commission basis of 528 
sheep consigned to them by Leandro Luis, issued account of sale 
No. 2666 falsely and incorrectly reporting to said consignor 
that 237 of the consigned sheep, weighing 22,330 pounds, were 
sold to the Consolidated Dressed Beef Company, and 291 head, 
weighing 27,395 pounds, were sold to the Rath Packing Com- 
pany, when in fact 262 head, weighing 24,615 pounds, were sold 
to the Consolidated Dressed Beef Company, and 266 head, weigh- 
ing 25,110 pounds, were sold to the Rath Packing Company, a 
copy of which false and incorrect account of sales was made a 
part of the accounts and records of respondents. 


(b) Respondents, at the stockyard, on or about July 2, 1956, 
in connection with the sale on a commission basis of 35 lambs 
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consigned to them by Ralph Faulkner, issued account ‘of sale 
No. 2674 falsely and incorrectly showing the sale of 12 sheep, 
weighing 1,125 pounds, to Walter H. Lovell and Son, and the 
sale of 23 sheep to Western Livestock Order Buyers at $18.00 
per cwt., when in fact the reported weight of the sheep sold 
to said Walter H. Lovell and Son was not the true and correct 
weight of the sheep but was an estimated or calculated weight, 
and the 23 sheep sold to Western Livestock Order Buyers were 
sold at $17.75 per cwt., a copy of which false and incorrect 
account of sale was made a part of the accounts and records 
of respondents. 


(c) Respondents, at the stockyard, on or about July 3, 1956, 
in connection with the sale of 240 sheep consigned to them for 
sale on a commission basis by Joe Aranguena and 20 sheep 
consigned by Bob Brown, (1) intermingled said consigned sheep 
prior to and for the purpose of sale, (2) issued account of sale 
No. 2677 falsely and incorrectly reporting to Joe Aranguena the 
sale of 151 sheep, weighing 12,160 pounds, to Western Live- 
stock Order Buyers at $17.85 per cwt., and 85 sheep, weighing 
7,220 pounds, to Swift & Company at $21.50 per cwt., and 
account of sale No. 2678 falsely and incorrectly reporting to 
Bob Brown the sale of 13 sheep, weighing 1,055 pounds, to 
Western Livestock Order Buyers at $17.85 per cwt., and 7 
sheep, weighing 600 pounds, to Swift & Company at $21.50 per 
cwt., when in fact said reported weights were estimated or cal- 
culated weights and not the true and correct weights of the 
sheep, copies of which false and incorrect accounts of sale were 
made a part of the accounts and records of respondents, and 
(3) settled for and remitted the proceeds from the sale of the 
consigned sheep on the basis of said estimated or calculated 
weights. 


(d):' Respondents, at the stockyard, on or about July 3, 1956, 
in connection with the sale of 712 sheep consigned to them 
for sale on a commission basis by Genarussa and Son, (1) 
issued account of sale No. 2676 falsely and incorrectly report- 
ing the sale of 681 sheep of said consignment to the Consoli- 
dated Dressed Beef Company, when in fact only 661 sheep were 
sold to Consolidated Dressed Beef Company, a copy of which 
false and incorrect account of sale was made a part of the 
accounts and records of respondents, (2) issued a bill to the 
Consolidated Dressed Beef Company for the 661 sheep at a 
weight of 61,840 pounds, when in fact the reported weight was 
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not the true and correct weight of the sheep but was an esti- 
mated or calculated weight, a copy of which false and incorrect 
bill was made a part of the accounts and records of respondents, 
and (3) collected from the Consolidated Dressed Beef Company 
on the basis of said estimated or calculated weight. 


5. (a) Respondents, at the stockyard, on or about five speci- 
fied dates and at divers other times during the period from 
June 1, 1955, through July 31, 1956, in filling orders from 
various persons for the purchase of sheep on a commission 
basis, used their own sheep to fill such orders or portions of 
such orders without disclosing to the persons for whom the 
orders were filled that respondents’ sheep had been used in 
filling the orders, and otherwise failed to account fully and 
correctly to their principals. 


(b): Respondents, in connection with the sale of their sheep 
in some of the transactions described in subparagraph (a) 
above, and in other like transactions at divers other times dur- 
ing the period from June 1, 1955, through July 31, 1956, issued 
bills to the purchasers of the sheep falsely and incorrectly 
reporting the weights of the sheep at more than their true and 
correct weights, charged and collected for the sheep on the 
basis of such false and incorrect weights, and made copies of 
such false and incorrect bills a part of their accounts and 
records. 


(c) Respondents, in connection with some of the transac- 
tions described in subparagraph (a) above, and in other like 
transactions at divers other times during the period from 
June 1, 1955, through July 31, 1956, sold their sheep on the 
basis of estimated weights instead of the actual weight of the 
sheep. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 through 
5 above, it is concluded that respondents have violated sections 
304, 306(f), 307, 312(a), and 401 of the act, sections 201.43, 
201.44, 201.55, and 201.58 of the regulations, and section 10 
of an act entitled “An act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” 
which section is incorporated in and made a part of the Pack- 
ers and Stockyards Act, 1921, by virtue of the provisions of 
section 402 of the latter act. 
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Inasmuch as respondents have consented that an order be 
issued requiring them to cease and desist from the practices 
complained of and keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
their business as a market agency and as a dealer, and sus- 
pending their registration for a period of 30 days, such sus- 
pension to be held in abeyance and not to become effective un- 
less respondents shall be found, after opportunity for a hearing, 
to have violated the act or the regulations thereunder within 
two years from the effective date of the order, the order will 
be issued. 















ORDER 






Respondents shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices set out 
in the Findings of Fact above. 


Respondents shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions in- 
volved in their business as a market agency and as a dealer. 









Respondents’ registration under the act is suspended for a 
period of 30 days, such suspension to be held in abeyance and 
not to become effective unless respondents shall be found, after 
opportunity for a hearing, to have violated the act or the 
regulations within two years from the effective date of this | 






order. 


This order shall become effective on the sixth date after ; 
service. 


Copies hereof shall be served upon the parties. 


(No. 5543) 


In re SOL GOLDSTEIN, d/b/a ALL STATES LIVESTOCK COMPANY. 
P&S Docket No. 2323. Decided July 23, 1958. 


Unauthorized Commissions—Incorrect Accounting— 


Consent Order 


Respondent admitted the violations charged and consented to an order re- 
quiring him to cease and desist from charging commissions greater than 
that provided in his tariff and from rendering incorrect accountings. 


= a5 


aA O35 


—_ Ae 4 ew #864 6 60OlUC<CRMSHGCULTUCOM.. 








SOL GOLDSTEIN 615 
Cite as 17 A.D. 614 


Mr. George A. Robertson, for Livestock Division, Agricultural Marketing 
Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
initiated by an order of inquiry and notice of hearing filed on 
April 4, 1958, by the Director of the Livestock Division, Agri- 
cultural Marketing Service. The respondent is charged with 
violating various provisions of the act and of the regulations 
issued thereunder (9 CFR 201.1 et seg.). On May 8, 1958, the 
respondent filed an answer admitting the allegations contained 
in the order of inquiry and notice of hearing, waiving oral hear- 
ing and the report of the examiner, and consenting to the issu- 
ance of an appropriate order, with findings of fact, requiring 
him to cease and desist from the practices complained of in 
said order of inquiry. The Livestock Division, by its attorney, 
has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Bourbon Stock Yards, Louisville, Kentucky, herein- 
after referred to as the stockyard, was at all times mentioned 
herein, and now is, a posted stockyard subject to the provisions 
of the act. 


2. The respondent is registered with the Secretary of Agri- 
culture as a dealer to buy and sell cattle for his own account 
and as a market agency to buy cattle on a commission basis, 
at the stockyard, and at the times specified herein respondent 
was so registered. 


8. At the stockyard in the four transactions set forth in 
paragraph III of the order of inquiry and at divers other times 
during the months of August through October 1957, the re- 
spondent purchased cattle on a commission basis for the account 
of principals and in connection with such transactions charged 
a buying commission greater than that provided for in his 
approved tariff and issued accounts of purchase billing the 
purchasers for the cattle at prices higher than the prices at 
which the cattle were purchased. In various instances, said 
accounts of purchase contained inadequate statements or false 
representations concerning the sources of purchase of such 
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cattle. Copies of the aforesaid accounts of purchase were made 
a part of the accounts and records of respondent. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact 
above, the respondent has wilfully violated sections 306(f), 307 
and 312(a) of the act (7 U.S.C. 207(f), 208 and 213(a)), sec- 
tion 201.44 of the regulations (9 CFR 201.44) and section 402 
of the act (7 U.S.C. 222) which makes applicable section 10 
of an act entitled “An act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes” 
(15 U.S.C. 50). 

Inasmuch as the respondent has agreed to a settlement of this 
case upon a consent order basis and complainant has recom- 
mended that the order consented to by the respondent be en- 
tered, the order will be issued. 


ORDER 


The respondent shall cease and desist from engaging in the 
unfair, unjustly discriminatory, and deceptive practices set 
forth in the Findings of Fact above. 

This order shall become effective on the sixth day after service 
of a copy upon respondent. 


(No. 5544) 


In re Woody WILKINS. P&S Docket No. 2316. Decided July 
23, 1958. 


Violation of Bonding Requirements—Accounts— 
and Records—Consent Order 


Respondent is ordered to keep complete and accurate accounts and records 
and his registration is suspended for 30 days and thereafter until he 
has filed an acceptable bond. 


Mr. George A. Robertson, for Livestock Division, Agricultural Marketing 
Service. Pitcher & Logan, of Vinita, Oklahoma, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), in- 
itiated by an order of inquiry and notice of hearing filed on 
March 18, 1958, by the Director of the Livestock Division, 
Agricultural Marketing Service. The respondent is charged with 
violating various provisions of the act and of the regulations 
issued thereunder (9 CFR 201.1 et seq.). On June 24, 1958, 
the respondent filed an answer admitting the allegations con- 
tained in the order of inquiry and notice of hearing, waiving 
oral hearing and the report of the examiner, and consenting 
to the issuance of an appropriate order, with findings of fact, 
requiring him to cease and desist from the practices complained 
of in said order of inquiry and suspending his registration for 
a period of thirty days and thereafter until he has filed an 
acceptable bond. The Livestock Division, by its attorney, has 
recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Vinita Stockyards Auction Co., Vinita, Oklahoma, 
the Muskogee Stockyards, Muskogee, Oklahoma, the Hominy 
Sale, Hominy, Oklahoma, the Amarillo Livestock Auction Co., 
Amarillo, Texas, and the Coffeyville Stockyards, Coffeyville, 
Kansas, hereinafter collectively referred to as the stockyards, 
were at all times mentioned herein, and now are, posted stock- 
yards subject to the provisions of the act. 

2. The respondent is registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock for his own account 
at the stockyards, and at the times specified herein, the re- 
spondent was so registered. 

3. The respondent, during the period from January 1, 1956, 
through December 18, 1956, purchased substantial quantities of 
livestock for his own account at the stockyards without furnish- 
ing and maintaining a bond in the amount required by the 
regulations. 

4, In connection with the purchases in paragraph 3 hereof, 
the respondent failed to keep such accounts, records, and memo- 
randa as fully and correctly disclosed the true nature of the 
transactions. 


5. The respondent, on or about March 15, 1956, purchased 
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forty steers at the Hominy Sale, Hominy, Oklahoma, and used 
said steers to fill an order for Harry Sauner Co., Hillsboro, 
Ohio. In connection with such transaction, the respondent 
issued an account of purchase to said Harry Sauner Co. rep- 
resenting that ten of the said steers had been purchased at a 
cost of $846.40, whereas the said steers had been purchased 
at a cost of $819.95. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
the respondent has wilfully violated sections 312(a) and 401 
of the act (7 U.S.C. 213(a) and 221) and section 201.29 of 
the regulations (9 CFR 201.29). 


By reason of the facts set forth in Finding of Fact 5, the 
respondent has wilfully violated section 312(a) of the act (7 
U.S.C. 213(a)) and section 10 of the Federal Trade Com- 
mission Act (15 U.S.C. 50), which section is incorporated in 
and made a part of the act by virtue of the provisions of sec- 
tion 402 of the act (7 U.S.C. 222). 


Inasmuch as the respondent has agreed to a settlement of 
this case upon a consent order basis and complainant has 
recommended that the order consented to by the respondent 
be entered, the order will be issued. 


ORDER 


The respondent shall cease and desist from engaging in the 
unfair, unjustly discriminatory, and deceptive practices set 
forth in the Findings of Fact. 


The respondent shall keep such accounts, records, and memo- 
randa as will fully and correctly disclose his operations as a 
dealer at the stockyards. 

The respondent’s registration is suspended for a period of 
thirty days from the effective date of this order, and there- 
after until he has filed an acceptable bond with the Chief, 
Packers and Stockyards Branch, Washington, D. C. 

This order shall become effective on the sixth day after 
service and copies hereof shall be served upon the parties, 
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(No. 5545) 


In re MARKET AGENCIES AT THE SI0UX CITY STOCK YARDS, 
Sioux City, IowA. P&S Docket No. 308. Decided July 24, 
1958. 


Continuation of Rates and Charges 


The order of August 1, 1956, is continued in effect to and including August 
15, 1958. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Ashley Sellers, of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on August 1, 1956 
(15 A.D. 898), authorizing assessment of the current tempo- 
rary schedule of rates and charges to and including July 31, 
1958. 

On July 17, 1958, a petition was filed on behalf of the re- 
spondents requesting that the current temporary schedule of 
rates and charges be continued in effect to and including August 
15, 1958. 

Prior to the issuance of the order of August 1, 1956, author- 
izing increases in rates and charges, notice of the petition there- 
for was published in the Federal Register, and although inter- 
ested persons were afforded an opportunity to indicate a desire 
to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or any rates and charges for 
services not heretofore covered by order, it is found that fur- 
ther notice and public procedure on this order are unnecessary. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
filed on July 17, 1958, be granted. 

Since the parties are agreed, the order of August 1, 1956, is 


continued in effect to and including August 15, 1958, unless 
modified or extended by further order before that date. 
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The respondents, who must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective on August 1, 1958. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 


This order shall become effective on August 1, 1958. 
Copies hereof shall be served upon the parties. 


(No. 5546) 


In re WILLIAM H. Grissim III, d/b/a GRISSIM COMMISSION 
COMPANY. P&S Docket No. 2222. Decided July 29, 1958. 


Shippers’ Proceeds Account—Selling Consigned 
Livestock to Employee—Cease and Desist 


Respondent is ordered to cease and desist from (1) using his shippers’ pro- 
ceeds account in connection with the handling of livestock in which he 
or his agents have a financial interest and (2) selling consigned live- 
stock directly or indirectly to an employee. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. O. B. Hofstetter, Jr., of Nashville, Tennessee, for respondent. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed June 19, 1956, by the Director, Live- 
stock Division, Agricultural Marketing Service, United States 
Department of Agriculture. The respondent is registered with 
the Secretary as a market agency to buy and sell livestock on 
a commission basis and to furnish clearing services and as a 
dealer to buy and sell livestock for his own account at the 
Union Stock Yards, Nashville, Tennessee. The respondent is 
charged with selling livestock owned by an employee and live- 
stock owned by respondent in competition with livestock con- 
signed by shippers for sale on a commission basis and with 
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selling consigned cattle to an employee. Respondent is further 
charged with financing the purchases of livestock by a country 
dealer out of custodial funds for shippers and with failing to 
comply with a cease and desist order issued against him. 

Respondent filed an answer July 13, 1956, in which he ad- 
mitted selling his own livestock and an employee’s livestock 
and selling consigned livestock to an employee. Respondent 
denied that such action prejudiced the producers of livestock 
consigned to him for sale on a commission basis. Respondent 
alleged that the use of the shippers’ account in connection with 
the country purchases of a dealer merely simplified bookkeep- 
ing requirements and that he was unaware that such action 
was in violation of the act. 

An oral hearing was held in Nashville, Tennessee, December 
4, 1956, before Jack W. Bain, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 
Jerome S. Ducrest, Office of the General Counsel, appeared as 
counsel for complainant and O. B. Hofstetter, Jr., Attorney at 
Law, Nashville, Tennessee, represented respondent. Complain- 
ant called six witnesses and introduced 11 exhibits. Respondent 
testified in his own behalf and one exhibit was introduced in 
behalf of respondent. After the hearing, the parties filed briefs. 
On July 1, 1957, the hearing examiner filed his report in which 
he recommended that it be found that respondent violated the 
act as charged, that respondent be ordered to cease and desist 
from engaging in the practices found to be in violation of the 
act and that respondent’s registration be suspended for a period 
of four months. The hearing was reopened September 18, 1957 
(16 A.D. 893), on respondent’s motion and additional evidence 
was submitted under the shortened method of procedure pro- 
vided in section 202.17 of the rules of practice (9 CFR 202.17). 
On December 30, 1957, the hearing examiner filed a supple- 
mental report in which he affirmed his report of July 1, 1957. 
Respondent filed exceptions and oral argument was held before 
the Judicial Officer June 3, 1958. 


FINDINGS OF FACT 
1. The Union Stock Yards, Nashville, Tennessee, was at all 
times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 


2. Respondent, William H. Grissim III, is an individual do- 
ing business as Grissim Commission Company and is registered 
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with the Secretary under the act as a market agency to buy 
and sell livestock on a commission basis and to furnish clearing 
services and as a dealer to buy and sell livestock for his own 
account, at the stockyard, and at the times of the transactions 
hereinafter referred to was so registered. 


3. In 20 separate transactions during May 1955, respondent 
permitted a salesman employee, J. H. Baker, to sell at the stock- 
yard for his own account a total of 82 head of livestock owned 
by Baker through the facilities of respondent. 


4. In five separate transactions during the period February 
14 through May 30, 1955, respondent received and sold through 
his facilities at the stockyard for the account of W. L. Hollings- 
worth, a country dealer, cattle which Hollingsworth had pur- 
chased from livestock producers in country transactions, and 
issued checks on the custodial account for shippers’ proceeds 
to the livestock producers for the original purchase price of 
the cattle and to Hollingsworth for the profits from said re- 
sales. 


5. On March 24, 1955, respondent received and sold, through 
his facilities at the stockyard for the account of a trading 
partnership composed of himself and W. L. Hollingsworth, cattle 
which the partnership had purchased from D. M. Pearce and 
Son and issued check No. 59132 on the custodial account for 
shippers’ proceeds to D. M. Pearce and Son for $5,406.23 for 
the purchase price of the cattle and check No. 59137 on such 
account to Hollingsworth for $129.85, his share of the profit 
from the resale. Respondent was paid his share of the profit, 
or $129.84, in cash. 


6. In 14 separate transactions during the period February 
28 through June 29, 1955, respondent sold 44 cattle consigned 
to him for sale on a commission basis at the stockyard to a 
salesman employee, R. N. Bryson, for the account of a partner- 
ship composed of Bryson and J. L. Barker, a country dealer. 


7. In 31 separate transactions during the period February 7 
through May 9, 1955, respondent sold at the stockyard a total 
of 294 cattle owned by himself and a trading partnership com- 
posed of himself and Jeff Bloodworth, a salesman for and a 
member of the firm of J. R. Eastes and Company, a registered 
market agency and dealer at the stockyard. 


8. On March 6, 1945, an order was issued in P&S Docket 
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No. 1640 (4 A.D. 157). requiring respondent to cease and desist 
from, among other things, selling consigned livestock to his 
employees. 


9. In a letter from the Chief, Packers and Stockyards Divi- 
sion, dated July 11, 1950, respondent was notified that an audit 
of his records disclosed that he was violating the order of 
March 6, 1945, mentioned in Finding of Fact 8, by selling con- 
signed livestock to an employee. 


10. In a letter dated July 22, 1950, addressed to the Chief, 
Packers and Stockyards Division, respondent admitted purchases 
of consigned livestock by his employee and expressed regret 
that the violations had occurred. 


"is. On February 14, 1952, respondent entered into a stipu- 
lation with the Director, Livestock Branch, in which respond- 
ent admitted that from January 1, 1951, to August 31, 1951, 
he had failed to maintain his custodial account in conformity 
with the requirements of the regulations and agreed to cease 
and desist from such irregularities. 


12. In a letter dated May 11, 1954, from the District Super- 
visor, Nashville, Tennessee, respondent was warned that re- 
spondent’s records indicated that he was financing the operations 
of dealers in country trading with shippers’ proceeds in vio- 
lation of the act. 


CONCLUSIONS 


The respondent is charged with violations of the act and of 
the regulations issued under the act because respondent sold 
through his facilities as a market agency (1) livestock owned 
by J. M. Baker, respondent’s employee (Finding of Fact 3), (2) 
livestock which respondent and W. L. Hollingsworth owned 
(Finding of Fact 5) and (3) livestock which respondent owned 
individually and in partnership with Jeff Bloodworth (Finding 
of Fact 7). 

Section 201.60(b) of the regulations provides as follows: 


“Sale of livestock belonging to a market agency or its 
officers or employees. No market agency shall sell livestock 
belonging to it or to its owners, officers, agents, or em- 
ployees, or sell livestock in which it or its owners, officers, 
agents, or employees have an ownership interest, in such 
manner as to prejudice the interests of consignors who have 
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consigned livestock to the market agency for sale for their 
accounts.” 


As was said in the decision entered today in In re Nashville 
Livestock Commission Corporation, 17 A.D. 626, the quoted 
regulation refers to the manner of sale of livestock in which 
the market agency, its owners or employees, etc., have an own- 
ership interest and not the origin of the livestock. There is no 
flat prohibition of sales by a market agency of such livestock 
and there is no adequate evidence in this proceeding that the 
sales of the livestock in question prejudiced the interest of con- 
signors. The mere fact that the respondent also sold consigned 
livestock on the same day does not establish per se violation of 
the regulation. Not only the language of the regulation itself 
but its legislative history, as was pointed out in In re Nashville 
Livestock Commission Corporation, supra, show that the intent 
was to place upon the complainant the burden of showing 
prejudice to consignors in each case. Conceivably the practice 
might be a violation of the act without reference to section 
201.60(a)' of the regulations but in view of the issuance of a 
regulation on the subject we do not believe we should go beyond 
the regulation. 


As to the transaction described in Finding of Fact 5, how- 
ever, in which respondent participated with Hollingsworth, the 
shippers’ proceeds account was improperly used since respond- 
ent too, as well as Hollingsworth, was financially interested. 
In re Nashville Livestock Commission Corporation, supra. Such 
use violated the purpose of the account and therefore sections 
307 and 312(a) of the act. 

The next group of violations alleged in the complaint con- 
cerns the handling of livestock transactions for W. L. Hollings- 
worth, a country dealer. After selling the livestock for Holl- 
ingsworth, respondent drew two checks upon his shippers’ pro- 
ceeds account, one to the country seller for the amount agreed 
upon by him and Hollingsworth and the other to Hollingsworth 
for the profit. The violation alleged is the use of funds in 
respondent’s custodial account to finance the country buying 
operations of Hollingsworth. There is no demonstration in the 
record that there were resulting deficiencies in the funds due 
shippers but only that the shippers’ proceeds account was used. 

Hollingsworth apparently bought the cattle in the country 
under an arrangement whereby the seller would be paid after 
Hollingsworth sold the cattle at the stockyard. Under these 
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circumstances Hollingsworth seems to be the shipper or con- 
signor. Whether or not Hollingsworth had legal title to the 
livestock when it arrived at the stockyard he seemingly had the 
right to sell it as the consignor and presumably he was entitled 
as the shipper to be paid out of the shippers’ proceeds account 
unless respondent had reason to believe someone else owned the 
livestock and should receive the proceeds of sale. At any rate 
while there may be lurking somewhere in the transactions a 
violation of the act or regulations, we have not been shown what 
the violation is and therefore we do not find any violation in 
these transactions. Cf. In re W. I. Bowman, d/b/a Capital Stock 
Yards, 15 A.D. 823 (1956); In re Harry C. Daniels, d/b/a 
Harry C. Daniels and Co., 14 A.D. 903 (1955), aff'd, 242 F.2d 
39 (7th Cir. 1957), cert. denied, 354 U.S. 939 (1957). 


Respondent is also charged with selling livestock to R. H. 
Bryson, an employee, in violation of the act and of section 
201.60(a): of the regulations.: Admittedly the respondent sold 
the livestock to Barker and Bryson, a partnership in the live- 
stock business. Respondent defends by contending that the 
livestock was so)d for feeding purposes and not for resale at 
the stockyard and that the livestock was sold at market value. 
While the defenses of respondent may have a bearing upon the 
evaluation of the sanction to be imposed, they do not alter the 
fact that respondent violated the act and section 201.60(a) 
of the regulations by selling consigned livestock to an employee. 


Respondent should be ordered to cease and desist from the 
violations found. Respondent has been in trouble before under 
the act as can be seen from Findings of Fact 8 to 12 inclusive. 
We have not found, however, in this proceeding that the re- 
spondent committed any violations of the act or the regulations 
of the kind involved in Findings of Fact 11 and 12. The ac- 
tivities referred to in Findings of Fact 11 and 12 dealt with 
the practice of country dealers issuing drafts in the country 


1 Section 201.60(a) of the regulations provides: 

“Consignments on commission; officer, agent, or employee of consignee not to purchase 
from. No market agency or licensee, except as provided in § 201.57, shall sell any consigned 
livestock or live poultry to any owner, officer, agent, or employee of the market agency or 
licensee for his own account, or enter, or permit any such owner, officer, agent, or employee, 
to enter, into any agreement, relationship, or association with anyone whereby such market 
agency or licensee, or any owner, officer, agent, or employee thereof, shares in the profits 
realized from the resale of livestock or live poultry purchased from a consignment to such 
market agency or licensee: Provided, That the provisions of this paragraph shall not be 
construed to prohibit any market agency or licensee from selling consigned livestock or 
live poultry to its wholly-owned subsidiary if such transaction is handled in compliance with 
the provisions of § 201.47.” 
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upon respondent’s shippers’ proceeds account to pay for live- 
stock purchased and later resold at the stockyard. This is not 
what was involved in the Hollingsworth transactions in this 
proceeding. 

Respondent has previously been ordered not to sell consigned 
livestock to an employee (Findings of Fact 8 and 9). The facts 
here pertaining to the sales to Barker and Bryson do not 
reveal any significant degree of flagrancy such as sales below 
market value and resales at a profit. 


Under all the circumstances we believe that we should not 
order an effective suspension of respondent’s registration but 
that we should express the warning that in the light of re- 
spondent’s prior difficulties and those involved in this proceed- 
ing the imposition of sanctions for any future violations found 
will necessarily include a consideration of respondent’s record. 


ORDER 


The respondent shall cease and desist from (1) using his 
shippers’ proceeds account in connection with the handling of 
livestock in which he or his agents or employees have a finan- 
cial interest and (2) selling consigned livestock directly or in- 
directly to any employee of his whether or not the employee 
is full or part-time and whether or not employed on a split- 
commission or other basis. 

This order shall become effective on the sixth day after 
service thereof upon respondent and copies hereof shall be 
served upon the parties. 


(No. 5547) 


In re NASHVILLE LIVESTOCK COMMISSION CORPORATION. P&S 
Docket No. 2221. Decided July 29, 1958. 


Handling Country-Purchased Livestock as if Consigned— 
Selling Consigned Livestock to Employee or Officer— 
Shippers’ Proceeds Account—False Records— 
Suspension of Registration 


The respondent is ordered to cease and desist from (1) handling livestock 
purchased in the country by its officers and owners as if such livestock 
had been consigned to it for sale on a commission basis, (2) using its 
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shippers’ proceeds account in connection with the handling of livestock 
in which it, its employees and agents have a financial interest, (3) 
charging for services not rendered and failing to charge for services 
rendered, and (4) selling consigned livestock to its officers or agents. 
Its registration is suspended for 20 days. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. David M. Keeble, of Nashville, Tennessee, for respondent Mr. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed June 19, 1956, by the Director, Live- 
stock Division, Agricultural Marketing Service, United States 
Department of Agriculture. The respondent is registered with 
the Secretary as a market agency to buy and sell livestock on 
a commission basis at the Union Stock Yards, Nashville, Ten- 
nessee, and is charged with allowing its officers and others to 
engage in secret transactions whereby they bought cattle in 
the country at less than actual value from producers, resold 
the cattle at a profit at the stockyard and charged expenses 
of sale to the producers, financing such transactions out of 
trust funds, issuing false accounts of sale, and keeping false 
records. Respondent is further charged with permitting certain 
of its officers to engage in speculative transactions with respect 
to livestock consigned to it for sale on a commission basis. 


Respondent filed an answer August 15, 1956, in which it 
denied secrecy with respect to the transactions alleged in the 
complaint, denied that the purchases were at less than market 
value and denied misleading producers. It alleged it had fi- 
nanced country purchases to get the business of producers who 
wanted firm sale contracts at their farms instead of consigning 
the cattle for sale at the stockyard. Respondent claimed that, 
although in some instances transactions were erroneously 
charged to the shippers’ proceeds account, they were not fi- 
nanced by that account. It further alleged that country buying 
has been a practice at Nashville for years, well known to the 
complainant, but that if it were now considered a violation of 
the act, respondent would not continue such practice. 


An oral hearing was held in Nashville, Tennessee, November 
28, 29 and 30, 1956, before Jack W. Bain, Hearing Examiner, 
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Office of Hearing Examiners, United States Department of 
Agriculture. Jerome S. Ducrest, Office of the General Counsel, 
appeared as counsel for the complainant and David M. Keeble, 
Attorney at Law, Nashville, Tennessee, represented respondent. 
Complainant called 18 witnesses and introduced 44 exhibits. 
Five witnesses testified on behalf of respondent. After the 
hearing, the parties filed briefs. On June 14, 1957, the hearing 
examiner filed his report in which he recommended that re- 
spondent be found to have violated the act substantially as 
charged, that respondent be ordered to cease and desist from 
engaging in the practices found to be violative of the act and 
to keep such accounts and records as fully and correctly reflect 
all transactions in its business, and that respondent’s registra- 
tion be suspended for a period of six months. Respondent filed 
exceptions to the hearing examiner’s report and oral argument 
was held before the Judicial Officer December 18, 1957. 


FINDINGS OF FACT 


1. The Union Stock Yards, Nashville, Tennessee, was at all 
times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 


2. Respondent, Nashville Livestock Commission Corporation, 
is a Tennessee corporation registered with the Secretary as a 
market agency to buy and sell livestock on a commission basis 
at the stockyard, and at the times of the transactions herein- 
after referred to was so registered. The officers of respondent 
at the time of the transactions involved herein were Charles 
Edward Cohen, President, Hilton Sanford Pugh, Vice-President, 
and Ernest D. Tidwell, Secretary-Treasurer. 


3. Over the period May 1954—July 1955 Cohen in about 21 
transactions and Pugh in about 10 transactions purchased or 
agreed to purchase in the country livestock at a specified price 
per pound delivered at the stockyard. Upon delivery at the 
stockyard respondent or Cohen or Pugh took possession of the 
livestock and sold it. The respondent prepared accounts of sale 
showing Cohen or Pugh to be the purchaser. In a number of 
instances the respondent caused the stockyard scale tickets to 
show Cohen or Pugh as the purchaser of the livestock at the 
stockyard. The respondent also issued accounts of sale 
showing Cohen or Pugh to be the seller to the packer or other 
person who purchased the livestock at the stockyard. The 
accounts of sale showing Cohen or Pugh to be the purchaser 
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listed as the price per hundredweight the price agreed upon 
in the country purchase by Cohen or Pugh and in most cases 
listed deductions which were made from this gross price for 
insurance, yardage and commission as if the sale to Cohen or 
Pugh had been the result of a consignment to the respondent 
by the country owner. The accounts of sale covering the sales 
for Cohen or Pugh to the purchaser listed deductions from the 
sale price for commission and other charges to respondent when 
no such deductions were made. Copies of the accounts of sale 
were kept in respondent’s records. 


4. When the livestock referred to in Finding of Fact 3 
above was sold at the stockyard to a packer or cther person, 
respondent drew a check upon its shippers’ proceeds account to 
the country owner for the price agreed upon by Cohen or 
Pugh with the country owner, less charges for yardage, com- 
mission, insurance, etc., and drew a check upon the same 
account to Cohen or Pugh in the amount of the profit resulting 
from the transaction. 


5. In a few of the transactions referred to in Finding of 
Fact 3 Cohen bought or agreed to buy the livestock in the 
country in participation with another person and the accounts 
of sale prepared by the respondent to cover the sale at the 
stockyard to a packer or other person carried Cohen as the 
seller and the profit on the transaction was split between Cohen 
and the participating speculator with a check being drawn 
upon the shippers’ proceeds account to the country owner for 
the agreed-upon price and checks for the profit drawn on the 
same account to Cohen and the participating speculator. 


6. In connection with one transaction involving a country 
purchase May 24, 1954, from E. A. Blackburn, the respondent’s 
account of sale covering the sale of the livestock from Cohen 
to Southern Buyers falsely listed B. E. Hewitt, a trucker, as 
the seller of the livestock and the profit of $122.86 realized 
on the transaction was split between Cohen and Hewitt after 
deduction of $76.85 for a loss suffered on a similar transaction 
on that same day. 


7. On January 3, 1955, respondent used its custodial account 
for shippers’ proceeds to finance a country purchase of cattle 
by Cohen for his own account from E. L. Warren by issuing 
check No. 4023 for $1,500 drawn on respondent’s custodial 
account as an “advance on cattle’ subsequently purchased by 
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Cohen from Warren in a country transaction January 25, 1955. 


8. On a number of occasions in the latter part of 1954 and 
in the first seven months of 1955 respondent received cattle 
to sell from country speculators, mainly W. Woodis, also a 
registered dealer at the stockyard, and after the sale of the 
livestock issued a check upon its shippers’ proceeds account to 
the seller in the country and a check upon the same account 
to the speculator for the amount of the profit. Some of the 
transactions of this kind involving Woodis were handled by 
the respondent in the same way as the Cohen and Pugh country 
purchases described in Finding of Fact 3, namely, yardage and 
commission were deducted from the price agreed to be paid by 
Woodis to the country seller, the scale tickets showed a sale 
by respondent to Woodis, accounts of sale covering the sale to 
@ packer or other person listed deductions for commission and 
other charges when none was paid and the profit was split be- 
tween Woodis and Cohen. 


9. Respondent, on March 7, 1955, permitted Cohen, its 
president and cattle salesman, and Woodis, a registered dealer 
at the stockyard, to engage in speculative transactions with 
respect to seven of the 13 cattle consigned to respondent for 
sale on a commission basis by Mack Felts, in that respondent 
sold the seven head of consigned cattle to Woodis at $14 per 
hundredweight, and on the same day respondent resold the 
seven cattle for the account of Woodis to “Jones” and Neuhoff 
Packing Company at $15 and $17.50 per hundredweight, or a 
total profit of $74.56, which was paid to Woodis by check No. 
6789 drawn on respondent’s custodial account. Woodis shared 
this profit with Cohen by issuing to Cohen a check dated March 
9, 1955, drawn on Woodis’ account in the Auburn Banking 
Company, Auburn, Kentucky, in the amount of $37.28. 


10. Respondent, on January 10, 1955, permitted Pugh, its 
vice-president and cattle salesman, and Woodis, a registered 
dealer at the stockyard, to engage in speculative transactions 
with respect to one of five cattle consigned to respondent for 
sale on a commission basis by Bill Hester, in that respondent 
sold this one head to Woodis at $17 per hundredweight and on 
the same day respondent, through Pugh, who handled the 
transaction, used the one head, together with 18 others pur- 
chased by Woodis from “King & Moore” and “Watkins Com- 
mission Company,” to fill an order for Jack Dardy. Woodis, 
in connection with the sale of the 15 cattle to Dardy, billed 
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Dardy on respondent’s invoice form for the price of the cattle. 
Woodis realized a profit of $11.20 on the Hester cattle, which 
he purchased from respondent out of consignment, and a total 
profit of $75.90 from the sale of the 19 cattle to Dardy. Woodis 
divided such profit with Pugh and paid Pugh his share of the 
profit by a check drawn on Woodis’ account in the Auburn 
Banking Company, Auburn, Kentucky, in the amount of $37.95. 


11. On March 9, 1955, respondent sold for $5,556.20 to 
Cohen, its president and cattle salesman, for his own specu- 
lative account, 30 cattle consigned to it for sale on a com- 
mission basis by McGregor & Buckner. On the same day re- 
spondent resold such cattle for Cohen to the Neuhoff Packing 
Company at a total net profit of $103.10, which was paid to 
Cohen by check No. 6848 drawn on respondent’s custodial ac- 
count. Cohen shared this profit with Woodis, a registered dealer 
at the stockyard. 


12. On December 17, 1951, respondent signed a “commit- 
ment” which included, among other terms, an agreement that 
all resales would be charged the regular commission rates and 
that a shippers’ proceeds account would be set up and main- 
tained by it. 

18. On October 9, 1952, respondent, through Cohen, its 
president, entered into a stipulation with the Director of the 
Livestock Branch in which respondent admitted, among other 
things, its failure “to sell in open competition all consigned 
livestock” and financing livestock purchases by a registered 
dealer at the stockyard. In the stipulation respondent agreed 
to discontinue such practices and also agreed that it would not 
resell for any dealer livestock previously sold to the dealer by 
respondent and would not apply net proceeds of plant sales as 
payment for livestock purchased from respondent. 


14. In a letter dated October 15, 1952, respondent was in- 
formed that there were indications that respondent was not 
accounting to consignors properly and warned that any entries 
in its records “other than true and correct ones” were in vio- 
lation of the act. 


15. Respondent, through Cohen, its president, and Tidwell, 
its secretary and treasurer, entered into a stipulation July 29, 
1953, with the Director, Livestock Branch, in which respondent 
admitted, among other things, that it caused the stockyard to 
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issue scale tickets which purported to show the weights of hogs 
consigned by respondent as official weights at the stockyard, 
when the weights recorded were the weights of the hogs when 
purchased at other stockyards and points, and that it used 
consigned livestock to fill orders without offering the con- 
signed livestock for sale on the open market. 


16. Respondent, through Cohen, its president, in a letter 
from the District Supervisor dated January 29, 1953, was re- 
quested to discontinue its practice with respect to “the filling 
of outside orders” for the purchase of hogs and its method of 
handling consigned hogs. 


17. In a letter dated December 9, 1954, from the District 
Supervisor, respondent was warned that the act prohibits the 
use of an independently registered dealer in providing services 
to its consignors. 


CONCLUSIONS 
I 


First for consideration are the admitted facts as to the 
“country” buying operations of Cohen or Pugh and the handling 
of the transactions by the respondent at the stockyard. Cohen 
or Pugh bought or agreed to buy the cattle at a fixed price per 
hundredweight in the country. Obviously then, these were not 
consignments by the country sellers to the respondent to be 
sold on a commission basis. Nevertheless, in most instances 
disclosed by the record and indeed admitted by respondent, the 
respondent deducted from the gross proceeds of the sale by 
the producer to Cohen or Pugh commission and other charges 
as if the respondent had sold the cattle to Cohen or Pugh on 
a commission basis. What the respondent was doing was to 
utilize its capacity and facilities as a registered commission firm 
at the stockyard to handle the speculative dealer activities of 
Cohen and Pugh’ and to charge at the same time the country 
seller a selling commission for selling services which it did not 
render. Whether or not the country seller contracted with 


1 According to Cohen’s own testimony (Tr. p. 476) he often engaged in a dual role as 
he discussed with a producer in the country the sale of the producer’s livestock, that is, as 
a commission man advising the producer as to the value of the livestock at the stockyard 
and as a speculator. The basic unfairness of his conflict of interest, although not charged 
in the complaint, is seen in the fact that in practically every instance Cohen made a profit 
because inevitably he put a price on the livestock he purchased which in his judgment would 
make him a profit, whereas as a commission man he should have informed the producer as 
to what in his best judgment the livestock would bring at the stockyard. 
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Cohen or Pugh to pay commission and yardage charges, the 
respondent had no right as a commission firm to make charges 
for services which were not rendered to the country seller. 
We conclude that this general practice on the part of the re- 
spondent is in wilful violation of sections 304, 307 and 312(a) 
of the act and insofar as the respondent failed to charge a 
commission for selling the cattle which its officers owned or 
had an interest in, the practice is in wilful violation of section 
306 of the act.2 The records showing sales by respondent at 
the stockyard for the country owners to Cohen or Pugh were 
of course incorrect since the record also showed that the 
transactions were country purchases. We do not find the rec- 
ords to be false in this connection. The records showing yard- 
age and commission paid by Cohen or Pugh were untrue as 
was the listing of H. E. Hewitt as the seller of the livestock 
in the transaction described in Finding of Fact 6. Consequently 
in these latter respects these were wilful violations of sections 
312 and 401 of the act and also 402 (7 U.S.C. 222) which makes 
applicable section 10 of an act entitled “An act to create a 
Federal Trade Commission, to define its powers and duties, 
and for other purposes” (15 U.S.C. 50). (See also Finding of 
Fact 5.) 


The foregoing conclusions apply also to the transactions in 
which the respondent handled speculative transactions of coun- 
try dealers as it had the deals of Cohen and Pugh, that is, as 
if the cattle were consigned by the producer to the respondent 
for sale on a commission basis. (Finding of Fact 8.) 


We agree with the hearing examiner’s conclusions that the 
country buying deals were not secret and that the purchases 
were not established as being below market value but it is 
significant we think that a profit was made by Cohen and Pugh 
on practically every transaction. 


The respondent’s custodial account for shippers’ proceeds was 
drawn upon to pay the country seller, and the profit to Cohen, 
Pugh or the country speculator was also drawn from this ac- 


2 Respondent contended that for it to have assessed marketing charges against its president 
and vice-president would have been ridiculous as it would have meant “taking money out 
of one pocket and putting it in the other.” Such is not the case. Respondent is a legal 
entity separate and apart from its officers and stockholders and it may not, at its convenience 
or whim, disregard its separate legal status. Cf. Schenley Distillers Corp. v. United States, 
826 U.S. 482 (1946); Boutell v. Walling, 827 U. S. 463 (1946); In re Foremost Dairies, Inc., 
14 A.D. 901 (1955). Moreover this argument does not apply in the case of respondent's 
failure to assess and collect marketing charges against Woodis, an independent dealer at 


the stockyard. 
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count. Custodial accounts for shippers’ proceeds were set up 
by respondent and the other market agencies at the stockyard 
as a condition for receiving Department approval of an in- 
crease in commission rates. (Finding of Fact 12.) 

The record does not disclose any specific deficiency in ship- 
pers’ proceeds at any time, that is, insufficient funds in the 
account to pay outstanding checks to consignors for the pro- 
ceeds of sale of their livestock. It seems likely, however, that 
there may have been in view of the immediate withdrawal of 
the profits on the deals and the large amounts involved in some 
of the transactions. But at any rate the respondent had a cus- 
todial account for shippers’ proceeds. The purpose of such an 
account of course is to have shippers’ money treated as a trust 
fund. Sales proceeds of consigned livestock should be deposited 
in the account and there should be withdrawn only payments 
to consignors and for lawful marketing charges such as yard- 
age and feed. Any commissions due the market agency should 
be promptly withdrawn by the market agency. 

Here when the respondent used the account for the country 
speculative operations of Cohen and Pugh we think such use 
violated the purpose of the account and therefore sections 307 
and 312(a) of the act. Cohen and Pugh were officers and 
owners of the respondent corporation and were not in the 
category of shippers or consignors to respondent. On the other 
hand where the account was used in connection with country 
speculators in transactions in which Cohen or Pugh had no 
ownership interest, the speculator seems to be the consignor or 
shipper even though he had not paid the country seller for the 
livestock. So that he would seem to be entitled to payment out 
of the shippers’ proceeds account as any consignor would. True, 
the respondent aided the speculator’s operations by drawing 
separate checks, one to the country seller and one to the 
speculator for his profit. But, while there may be some kind 
of violation of the act or the regulations somewhere in these 
transactions, no convincing demonstration has been made in 
this proceeding as to what the nature of the violation is and 
we find no violation in these instances. Cf. In re W. I. Bow- 
man, d/b/a Capital Stock Yards, 15 A.D. 828 (1956); In re 
Harry C. Daniels, d/b/a Harry C. Daniels and Co., 14 A.D. 903 
(1955), aff'd, 242 F.2d 39 (7th Cir. 1957), cert. denied, 354 
U.S. 989 (1957). 
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II 


Complainant contends that respondent violated the act and 
section 201.60(b) of the regulations (9 CFR 201.60(b)) issued 
pursuant to the act when it sold livestock in which its officers 
had an interest at the same time it was selling livestock con- 
signed by shippers. 

Section 201.60(b) of the regulations provides as follows: 


“Sale of livestock belonging to a market agency or tts 
officers or employees. No market agency shall sell live- 
stock belonging to it or to its owners, officers, agents, or 
employees, or sell livestock in which it or its owners, 
officers, agents, or employees have an ownership interest, 
in such manner as to prejudice the interests of consignors 
who have consigned livestock to the market agency for sale 
for their accounts.” 


As can be seen from the regulation, it only prohibits a market 
agency from selling livestock in which it or its officers, etc., 
have an interest in such a manner as to prejudice the interests 
of consignors. Complainant argues that it prohibits the sale 
at a stockyard by a market agency of livestock speculatively 
purchased by the market agency or its officers, owners, etc. 
The language of the regulation goes only to the manner of sale 
and does not refer to the mode of acquisition of the livestock 
and there is no adequate evidence in the record that the sales 
by the respondent of country livestock purchased by Cohen 
and Pugh prejudiced the sales of consignors’ livestock. In fact 
Cohen testified that he sold his livestock after livestock con- 
signed by shippers had been sold and that, at times, his cattle 
were kept separate from other consignments. 


Complainant’s witness testified that in his opinion every sale 
of livestock in which a market agency has an ownership in- 
terest prejudices sales of consignors’ livestock because it is 
human nature for the market agency to favor its own interests. 
While this may be true as a general proposition it would be 
evidence to change the regulation rather than to prove a vio- 
lation of the regulation as written. While complainant refers 
to the transcript of the hearings preceding the issuance of the 
regulation to show that the intent was to proscribe sales by a 
market agency of speculatively purchased livestock, the regu- 
lation does not so provide and the administrative official whose 
explanation is referred to also stated that it would be the bur- 
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den of the complainant to show that sales by a market agency 
of livestock in_which it had an ownership interest prejudiced the 
interests of consignors (pp. 53, 54, Hearings on Proposed Re- 
vision of the Regulations Under the Packers and Stockyards 
Act, Kansas City, Missouri, Sept. 17, 1952). 


The question remains as to whether despite section 201.60(b). 
of the regulations, sales by a market agency of speculatively 
purchased livestock constitute a violation of the act. In view 
of the fact that a regulation has been issued covering the 
subject, we do not think that we should go beyond the 
regulation. 


III 


The evidence establishes, despite respondent’s denial, that 
respondent permitted speculation in consigned livestock by 
Cohen, its president, and Pugh, its vice-president. The trans- 
action of January 10, 1955, involving one of five cattle con- 
signed to respondent for sale on a commission basis by Bill 
Hester (see Finding of Fact 10) was one of such transactions. 
Woodis, a registered dealer at the stockyard, purchased from 
respondent a head of cattle consigned by Hester to respondent 
and purchased 18 other head of cattle from other commission 
firms at the stockyard, had them weighed through respondent 
to Jack Dardy, the ultimate purchaser, and then billed Dardy 
on respondent’s invoice form for the price of the 19 cattle. 
Woodis made a profit of $75.90 on such sale and gave Pugh a 
check for $37.95 as his share of the profit. Pugh denied know- 
ingly participating in the profit from the sale of the consigned 
livestock but did not deny receiving, endorsing, and cashing 
Woodis’ check for $37.95 in payment of his share of the profit 
in the Dardy deal. No explanation was given for Woodis’ 
check to Pugh or his acceptance thereof. It appears that Pugh 
was a joint adventurer with Woodis in this transaction. It is 
concluded that respondent, in effect, sold one head of livestock 
consigned to it for sale on a commission basis by Hester to its 
vice-president or permitted such officer and employee to enter 
into an agreement or relationship with Woodis whereby Pugh 
shared in the profit realized from the resale of the consigned 
head of cattle. 


On March 9, 1955, Cohen purchased from respondent 30 
cattle consigned to respondent for sale on a commission basis 
by McGregor and Buckner (see Finding of Fact 11) and re- 
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spondent resold or permitted Cohen to sell through its facilities 
the 30 cattle to the Neuhoff Packing Company on the same 
day at a total net profit of $103.10, which Cohen shared equally 
with Woodis. Cohen contends that the McGregor-Buckner cattle 
purchase was not a purchase out of consignments but was a 
country purchase. The method of handling this purchase nega- 
tives Cohen’s assertion. Respondent assessed the regular 
marketing charges in connection with both sales of the 30 
cattle. It charged and collected $55.30 from McGregor and 
Buckner for the sale of their cattle to Cohen and charged and 
deducted a similar amount from the proceeds paid to Cohen 
from the resale of his cattle to the Neuhoff Packing Company, 
unlike the country purchase transactions discussed in part II 
of these Conclusions where Cohen rarely paid the marketing 
charges incurred in connection with the sale of livestock he 
had purchased in the country and where marketing charges 
were only collected once by respondent in each transaction. In 
addition, the assessment and collection of marketing charges 
were handled similarly in the Felts cattle transactions, dis- 
cussed below, which were admittedly purchases and sales of 
livestock at the stockyard. Moreover, none of the documents 
issued in connection with either of the transactions has any 
notation or explanation that such transactions were anything 
but what the accounts of sale represent them to be, the sale of 
two consignments of cattle by respondent, one for McGregor 
and Buckner and the other for Cohen. 

On March 7, 1955, Woodis purchased from respondent 13 
cattle consigned by Mack Felts (see Finding of Fact 9) to re- 
spondent for sale on a commission basis and sold seven of the 
13 cattle, through respondent’s facilities, to the Neuhoff Pack- 
ing Company at a profit of $74.56, one-half of which was paid 
to Cohen by Woodis. Here too, marketing charges were as- 
sessed and collected by respondent in connection with both such 
sales transactions. None of the documents issued in connection 
with the sale by respondent to Woodis of the 13 Felts cattle or 
in connection with the resale by respondent to “Jones” and the 
Neuhoff Packing Company of the Felts cattle for Woodis, 
account of sale No. 6789, contains any notation or explanation 
indicating that the transactions were other than an outright 
sale of consignments by respondent. In fact, account of sale 
No. 6789 shows the transaction to be a second sale at the 
stockyard, that is, a resale of livestock previously purchased 
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there. Cohen admitted selling the seven Felts cattle to Woodis 
and admitted receiving the check from Woodis for $37.28 “for 
half the profit” but he denied that there was a “deal” with 
Woodis before he sold the cattle as an employee of respondent 
to such dealer. However, Cohen offered no explanation why 
Woodis paid him half the profit and we reach the same con- 
clusion here as in the Hester transaction discussed above. 

Respondent, when selling livestock on a commission basis, 
in the transactions involved herein, was acting as agent for 
Felts, McGregor and Buckner, and Hester who had consigned 
the livestock to respondent, and, therefore, was required to give 
such livestock producers undivided loyalty in the sale of their 
livestock. Instead, respondent permitted its officers and em- 
ployees to speculate, in effect, in consigned livestock in violation 
of the duty owed the shippers. Respondent was required to 
prevent any conflict of interest on the part of its employees 
and officers in the performance of its duties as an agent. Per- 
mitting its officers and employees, particularly salesmen be- 
cause of the nature and responsibilities of their position, to 
speculate in consigned livestock constitutes a failure by the 
market agency to render reasonable stockyard services to con- 
signors in violation of section 304 of the act (7 U.S.C. 205) and 
an unfair and deceptive practice and device by the market 
agency in wilful violation of sections 307 and 312 (a) of the 
act (7 U.S.C. 208 and 213(a)) and section 201.60(a) of the 
regulations*® issued thereunder (9 CFR 201.60(a)). See e.g., 
In re H. M. Howell, d/b/a Howell Bros. Live Stock Commission 
Company, 9 A.D. 444 (1950); In re Frank Carson, d/b/a The 
Carson Livestock Commission Company, 9 A.D. 440 (1950); 
In re Shannon and Farrell, 7 A.D. 951 (1948). Respondent 
violated the act and the regulations by permitting Cohen to 
purchase consigned livestock and by permitting Cohen and 
Pugh to engage in the joint speculative ventures in consigned 
livestock with Woodis. 


* Section 201.60(a) of the regulations provides: 

“Consignments on commission; officer, agent, or employee of consignee not to purchase 
from. No market agency or licensee, except as provided in § 201.57, shall sell any consigned 
livestock or live poultry to any owner, officer, agent, or employee of the market agency or 
licensee for his own account, or enter, or permit any such owner, officer, agent, or employee, 
to enter, into any agreement, relationship, or association with anyone whereby such market 
agency or licensee, or any owner, officer, agent, or employee thereof, shares in the profits 
realized from the resale of livestock or live poultry purchased from a consignment to such 
market agency or licensee: Provided, That the provisions of this paragraph shall not be 
construed to prohibit any market agency or licensee from selling consigned livestock or 
live poultry to its wholly-owned subsidiary if such transaction is handled in compliance with 
the provisions of § 201.47.” 
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Respondent should be ordered to cease and desist from the 
violations found. The question as to what additional sanction 
should be imposed is as always a matter of serious concern 
not only to the respondent but to the administration of the 
act in the public interest. We do not believe that the general 
practice by the respondent of handling livestock transactions 
in which Cohen or Pugh had a financial interest as if the live- 
stock had been consigned by a country shipper should play a 
part in arriving at a conclusion of suspension of the registrant. 
The practice of country buying by commission firms apparently 
has been followed at the stockyard for some time and if this 
were all that was involved in this proceeding no suspension 
would issue. We take the same view as to the improper use 
of the account for shippers’ proceeds especially since there is 
no demonstration that consignors’ funds were jeopardized. 


But in addition there were other violations, some connected 
with the country buying such as false records and others wholly 
unrelated to it such as the speculation in consigned livestock 
to the profit of respondent’s owners. This latter practice is 
obviously unfair to consignors and has been widely and long 
known as not only unethical for a commission firm but as a 
flagrant violation of the act. We conclude that in the light of 
the violations other than the country buying practice itself, 
and the previous troubles of the respondent under the act, a 
suspension of 20 days should be ordered. 


ORDER 


The respondent shall cease and desist from (1) handling 
livestock purchased in the country as if such livestock had been 
consigned to it for sale on a commission basis by a shipper, 
(2) using its shippers’ proceeds account in connection with 
the handling of livestock in which it, its officers, employees, 
stockholders and agents have a financial interest, (3) charging 
for services not rendered and failing to charge for services 
rendered and (4) selling consigned livestock, directly and in- 
directly, to its stockholders, officers, agents or employees. 

Respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions in- 
volved in its business under the act. 

Respondent’s registration is suspended for a period of twenty 
days from the effective date of this order. 

This order shall become effective on the twentieth day after 
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its service upon respondent and copies hereof shall be served 
upon the parties. 


(No. 5548) 


FRESH-PAK INC. v. HAROLD V. SELLON. PACA Docket No. 7295. 
Decided July 2, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on October 28, 1957. 
The formal complaint was filed on February 5, 1958. Com- 
plainant seeks an award of reparation in the amount of $455.07, 
which is alleged to be the balance of the purchase price of a 
truckload of potatoes sold by complainant to resopndent on or 
about June 138, 1957. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on April 30, 1958. On the same date a copy of the 
report of investigation was served upon complainant. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c)' of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Fresh-Pak Inc., is a corporation whose 
address is Box 2207, Desoto Station, Memphis, Tennessee. 
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2. Respondent is an individual, Harold V. Sellon, whose 
address is Nora Springs, Iowa. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about June 13, 1957, in the course of interstate 
commerce, complainant sold to respondent 310 100-pound sacks 
of U.S. No. 1 “Bama Queen” potatoes, at $4 per sack delivered 
Davenport, Iowa, or a total delivered price of $1,240. 


4. On or about June 13, 1957, complainant shipped potatoes 
meeting the specifications of the foregoing contract from load- 
ing point in the State of Alabama to respondent at Davenport, 
Iowa. Respondent accepted the potatoes. 


5. The delivered purchase price of the shipment of potatoes 
is $1,240. Respondent has paid $784.93, leaving a balance due 
of $455.07, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on February 5, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance due 
in connection with the sale of the truckload of potatoes is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $455.07, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $455.07, with interest thereon 
at the rate of 5 percent per annum from July 1, 1957, until 
paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5549) 


GOLDSTEIN & PROCACCI v. ANTHONY DE SANTO. PACA Docket 
No. 6933. Decided July 2, 1958. 
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Failure to Pay—Inadequate Defense 
Since respondent failed to appear at the hearing or submit any evidence 
in support of the allegations in his answer to the complaint, complainant 
is awarded reparation. 


Mr. Edwin L. Pincus, of Philadelphia, Pennsylvania, for complainant. Re- 
spondent, pro se. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on October 31, 1956. 
Complainant seeks reparation in the amount of $802.62, which 
is the balance of the purchase price of various lots of lettuce, 
tomatoes, celery, watermelons, and cantaloups, allegedly sold to 
respondent in May, June, and July, 1956. 

A copy of the Department’s report of investigation was served 
upon complainant on November 19, 1956. A copy of the formal 
complaint and a copy of the report of investigation were served 
upon respondent on November 20, 1956. 

On December 19, 1956, respondent filed an answer alleging 
that complainant consigned to him certain overripe and partially 
spoiled merchandise with the understanding that same was to 
be sold at the best price obtainable; that an accounting was to 
be made of the monies received and the parties would then 
agree as to the respective share of each; and that the merchan- 
dise was sold for $360, which sum respondent admits is due 
and owing to complainant, less respondent’s share. Respondent 
requested an oral hearing. 

An oral hearing was held at Philadelphia, Pennsylvania, on 
April 9, 1958, after twice being postponed, first due to re- 
spondent’s illness, and later upon request of both parties. Re- 
spondent failed to appear at the hearing on April 9, 1958, 
although due and proper notice of the date, time, and place 
of said hearing had been given to the parties, and respondent 
was informed over the telephone by the presiding officer on 
April 8, 1958, that there would be no further postponement of 
the hearing date. Complainant appeared at the hearing and 
presented its testimony and evidence. Anthony S. Procacci, a 
partner in complainant’s firm, and Mrs, Evelyn E. Bulwer, 
former kookkeeper of said firm, testified in behalf of com- 


plainant. 
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FINDINGS OF FACT 


1. Complainant, Goldstein & Procacci, is a partnership con- 
sisting of Sol Goldstein, Nettie Goldstein, and Anthony S. Pro- 
cacci, whose address is Room 307, Produce Building, S. W. Cor. 
2nd and Dock Streets, Philadelphia, Pennsylvania. 


2. Respondent is an individual, Anthony De Santo, whose 
address is Lancaster Pike, Avondale, Pennsylvania. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


8. During the period May 8, 1956, through July 10, 1956, 
in the course of interstate commerce, complainant sold to re- 
spondent the following lots of perishable agricultural com- 
modities at the prices indicated: 


Date Merchandise Unit Price Total 
5-8-56 20 cartons lettuce $2.75 $55.00 
5-8-56 15 crates tomatoes 5.50 82.50 
5-8-56 10 crates celery 3.50 35.00 
5-8-56 5 crates tomatoes 5.50 27.50 
5-22-56 21 crates tomatoes 4.50 94.50 
5-22-56 25 cartons lettuce 3.50 87.50 
5-29-56 30 cartons lettuce 4.75 142.50 
6-5-56 5 crates celery 4.00 20.00 
6-5-56 10 cartons lettuce 3.00 30.00 
6-12-56 100 watermelons 1.15 115.00 
6-12-56 15 lugs tomatoes 7.00 105.00 
6-12-56 20 cartons lettuce 2.75 55.00 
6-19-56 21 lugs tomatoes 7.50 157.50 
6-19-56 5 crates cantaloups 8.50 42.50 
6-19-56 15 cartons lettuce 2.50 37.50 
7-3-56 10 crates cantaloups 6.00 60.00 
7-3-56 50 lugs tomatoes 5.00 250.00 
7-10-56 2 crates cantaloups 5.50 11.00 
7-10-56 10 crates cantaloups 6.00 60.00 

$1,468.00 


4. The commodities listed had all been received by com- 
plainant from the States of Arizona, California, Florida, and 


Texas. 

5. Complainant delivered to respondent and _ respondent 
accepted the commodities listed. 

6. Respondent has paid to complainant $693.50 on account 
of the several transactions, leaving a balance of $774.50 due 
and owing complainant. 
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7. The formal complaint was filed on October 31, 1956, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The amount of reparation sought in the complaint includes 
an item listed as “Previous Balance—$28.12.” Neither the date 
or dates of the transaction or transactions resulting in this 
balance, nor the commodity or commodities involved, is shown. 
Such facts are essential to a finding of jurisdiction under the 
act. Since no such facts have been presented, no award can 
be made with respect to this item. 


The balance of the reparation sought, $774.50, is alleged to 
be the amount remaining due on the purchase price of 19 lots 
of celery, lettuce, tomatoes, watermelons, and cantaloups, which 
were sold and delivered to respondent during the months of 
May, June, and July, 1956. Respondent filed an answer alleging 
that the merchandise was received on consignment to be sold 
for the best possible prices, following which the parties were 
to agree as to the share of money each was entitled to receive. 
At respondent’s request, the matter was set down for oral 
hearing and the parties were duly notified of the date, time, 
and place of said hearing. However, respondent failed to appear 
at said hearing to defend against the claimed charges or submit 
proof in support of the allegations contained in his answer. 
Review of the material contained in the Department’s report 
of investigation which, under the rules of practice, is auto- 
matically a part of the evidence in these proceedings, discloses 
no evidence whatever to support or prove the allegations of the 
answer. 


The testimony of the two complainant witnesses is accepted 
as proof of the material facts alleged in the complaint and 
sufficient to support an award of reparation. Respondent’s 
failure to pay promptly to complainant the balance of the 
agreed purchase prices for the merchandise itemized in Find- 
ing 3 is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $774.50, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent 
shall pay to complainant, as reparation, $774.50, with interest 
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thereon at the rate of 5 percent per annum from August 1, 
1956, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5550) 


E. A. BROWN v. MANOS BROTHERS, INC. PACA Docket No. 
7057. Decided July 3, 1958. 


Failure to Pay—Admission of Liability 


Inability to pay is not an adequate defense in this proceeding and respondent 
is ordered to pay to complainant the amount due. 

Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on April 19, 1957, com- 
plainant seeks to recover $1,484.55, which is alleged to be due 
in connection with a truckload of tomatoes sold and delivered 
to respondent in April 1956. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on May 21, 1957. A copy of the report of investiga- 
tion was served upon complainant on May 20, 1957. A sup- 
plemental report of investigation was served upon complainant 
on June 1, 1957, and upon respondent on June 3, 1957. Re- 
spondent’s answer was filed on June 3, 1957. Respondent admits 
indebtedness and pleads only its inability to pay the amount 
due, 

An oral hearing was not requested and the shortened method 
of procedure was followed as provided for in section 47.20 of 
the rules of practice. Pursuant to such procedure, complainant 
requested that the verified complaint and exhibits previously 
submitted be considered as his opening statement. Respondent 
did not file an answering statement. 
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FINDINGS OF FACT 


1. Complainant is an individual, E. A. Brown, whose address 
is 434 Terminal Market, San Antonio, Texas. 


2. Respondent, Manos Brothers, Inc., is a corporation whose 
address is 444 Sixth Avenue, San Diego, California. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


8. On or about April 28, 1956, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of tomatoes consisting of 1,206 cuppak flats, Alamo 
City Brand, at an agreed price of $3 per flat, for a total of 
$3,618, delivered to San Diego, California. 


4. On April 28, 1956, complainant shipped from San An- 
tonio, Texas, to respondent at San Diego, California, the kind, 
quality, grade and size of tomatoes called for by the contract 
and in the manner agreed upon by Emzy Barker truck of 
Elgin, Texas. 


5. Respondent accepted the tomatoes upon arrival, but re- 
quested an allowance due to the overripe condition of a number 
of the boxes of tomatoes. Complainant granted respondent an 
allowance of $528, which was accepted by respondent, thereby 
reducing the purchase price to $3,090. 


6. Respondent failed to pay the adjusted price of the to- 
matoes, but subsequently delivered to complainant tomatoes 
from respondent’s own crop for which respondent received a 
credit of $1,505.45, leaving a balance due complainant of $1,- 
584.55. Respondent made an additional payment of $100, re- 
ducing the amount due complainant to $1,484.55. 


7. An informal complaint was filed on November 11, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute between the parties in this proceeding. 
Respondent readily admitted owing complainant the amount 
claimed. Respondent’s only defense for failing to pay for the 
tomatoes purchased was that it suffered very serious crop 
failures in 1956; that the market was very low at the time its 
own tomatoes were harvested in the fall of 1956; and that the 
tomatoes delivered to complainant for credit against respond- 
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ent’s indebtedness did not reduce the indebtedness as much as 
respondent had anticipated. 


It has been held repeatedly in these proceedings under the 
act that inability to pay is not an adequate defense in an action 
to recover the purchase price of produce purchased and sold. 
It must be concluded that respondent’s failure to pay complain- 
ant the balance of the adjusted purchase price of the tomatoes 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,484.55, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $1,484.55, 
with interest thereon at the rate of 5 percent per annum from 
June 1, 1956, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5551) 


ROBERT LEMON v. SCHROEDER PRODUCE. PACA Docket No. 7299. 
Decided July 3, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. George J. Lynch, of Benton Harbor, Michigan, for complainant. Mr. A. 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on November 21, 
1957. The formal complaint was filed on February 25, 1958. 
Complainant seeks an award of reparation in the amount of 
$331.25, which is alleged to be the purchase price of a truck- 
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load of apples sold to respondent on or about October 21, 1957. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant on May 6, 1958. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on May 8, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Robert Lemon, whose ad- 
dress is Route 1, Box 285, Berrien Springs, Michigan. 


2. Respondent is an individual, William Fred Schroeder, 
Jr., doing business as Schroeder Produce, whose address is 112 


Division Street, Elgin, Illinois. At the time of the transaction 
involved herein, respondent was licensed under the act. 


38. On or about October 21, 1957, in the course of interstate 
commerce, complainant sold to respondent 125 bushels of De- 
licious apples as $1.50 per bushel and 115 bushels of Jonathon 
apples at $1.25 per bushel for a total price of $331.25, f.o.b. 
loading point in the State of Michigan. 


4. Pursuant to the foregoing contract, on or about October 
21, 1957, complainant delivered to respondent at loading point 
in the State of Michigan, 125 bushels of Delicious apples and 
115 bushels of Jonathon apples. The apples were thereafter 
transported by respondent’s truck to Elgin, Illinois. Respondent 
accepted the apples. 


5. The purchase price of the truckload of apples is $331.25. 
Respondent gave complainant a check in the amount of $331.25, 
as full settlement of the account. The check was returned by 
the bank marked “Insufficient Funds.” Accordingly, no part of 
the purchase price of the apples has been paid by respondent 
to complainant. 


6. The formal complaint was filed on February 25, 1958, 
which was within 9 months after the cause of action accrued. 





R. D. GIBSON & SON v. L. ADKINS 
Cite as 17 A.D. 649 


CONCLUSIONS 

The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase 
price of the truckload of apples is in violation of section 2 of 
the act. Complainant should be awarded reparation in the 
amount of $331.25, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $331.25, with interest there- 
on at the rafe of 5 percent per annum from November 1, 1957, 


until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5552) 


R. D. GIBSON & SON v. LEO ADKINS. PACA Docket No. 7306. 
Decided July 11, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. John W. Mahaley, of Coudersport, Pennsylvania, for complainant. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on November 21, 
1957. The formal complaint was filed on April 30, 1958. Com- 
plainant seeks an award of reparation in the amount of $453.75, 
which is alleged to be the purchase price of a truckload of seed 
potatoes sold by complainant to respondent on or about Feb- 
ruary 27, 1957. 
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A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on May 15, 1958. On the same date a copy of the 
report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of R. D. Gibson 
and Robert Gibson, doing business as R. D. Gibson & Son, 
whose address is RFD +1, Ulysses, Pennsylvania. 


2. Respondent is an individual, Leo Adkins, whose address 
is RFD +1, Branchland, West Virginia. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On or about February 27, 1957, in the course of inter- 
state commerce, complainant sold to respondent 165 100-pound 
bags of certified cobbler seed potatoes at $2.75 per bag or a 
total price of $453.75, f.o.b. Ulysses, Pennsylvania. 


4. On or about February 27, 1957, complainant delivered 
165 100-pound bags of certified and tagged potatoes to respond- 
ent at Ulysses, Pennsylvania. Respondent thereafter trans- 
ported the potatoes in his own truck to Branchland, West Vir- 
ginia. Respondent accepted the potatoes. 


5. The purchase price of the potatoes is $453.75. Respond- 
ent gave complainant a check for that amount as payment in 
full for the potatoes. The bank returned the check to com- 
plainant with the notation “Insufficient Funds.” Accordingly, 
no part of the purchase price of the shipment of potatoes has 
been paid by respondent to complainant. 


6. The informal complaint was filed on November 21, 1957, 
which was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the purchase 
price of the truckload of seed potatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in 
the amount of $453.75, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $453.75, with interest there- 
on at the rate of 5 percent per annum from March 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5553) 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. BACKER’S Po- 
TATO CHIP Co. PACA Docket No. 7178. Decided July 11, 
1958. 


Dealer—Jurisdiction of the Secretary—Acceptance— 
Liability 
It is concluded that respondent is a dealer subject to the act and the juris- 
diction of the Secretary. Since respondent accepted the produce and 
has shown no breach of the contract by complainant, respondent is 
liable for the purchase price. 


Complainant pro se. Messrs. Lewis H. Cook and Charles H. Howard, of Jef- 
ferson City, Missouri, for respondent. Mr. James V. Wright, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on April 30, 1957. 
The formal complaint was filed on July 5, 1957. Complainant 
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alleges that on February 25, 1957, it shipped a carload of 
potatoes to respondent; that respondent at first refused to 
accept the potatoes, stating that they were frozen; that re- 
spondent did thereafter accept the potatoes, putting them into 
storage; and that respondent has failed and refused to pay 
the invoice price on the carload. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on October 18, 1957. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on October 17, 1957. 


Respondent filed an answer on November 29, 1957, in which 
it alleges that the shipment of potatoes arrived at destination, 
Fulton, Missouri, in 36-38 degree weather in an unheated car; 
that the potatoes therein were wet, with some being bruised 
and/or frozen; that the potatoes were taken off the car and 
stored in a warehouse by respondent; and that such action was 
taken only after complainant assured respondent that the po- 
tatoes were fit for chipping and threatened respondent with 
action under the Perishable Agricultural Commodities Act if 
respondent did not accept the shipment. Respondent further 
alleges that after a period of suitable storage the potatoes were 
found to be unsuitable for chips; that respondent thereafter re- 
fused to pay complainant for the potatoes and made numerous 
requests for complainant to move them elsewhere; that com- 
plainant failed and refused to do so; and that respondent then 
had the potatoes inspected and dumped as unfit for human 
consumption. Respondent lodges a counterclaim against com- 
plainant for a total amount of $543.57, representing expenses 
allegedly incurred by respondent in connection with hauling, 
dumping and paying the freight charges of the shipment. 

An oral hearing was held at Jefferson City, Missouri, on 
April 30, 1958. Respondent was represented by counsel. Arnold 
Miller, Chester Michael and Paul Sirchia testified for com- 
plainant. W. C. Walker, Paul Herring, Clara Sheley, Ida 
Backer, Fred S. Backer and Charles H. Howard testified on 
behalf of respondent. Neither party filed a brief in this pro- 
ceeding. 


FINDINGS OF FACT 


1. Complainant, Michael-Swanson-Brady of Moorhead, Inc., 
is a corporation whose post office address is P. O. Box 485, 
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Moorhead, Minnesota. At the time of the transaction involved 
herein, complainant was licensed under the act. 


2. Respondent, Backer’s Potato Chip Co., is a partnership 
composed of Fred S. Backer, Mae Susan Backer, and Ida Lor- 
raine Backer, whose address is R. F. D. No. 3, New Bloomfield, 
Missouri. At the time of the transaction involved herein, re- 
spondent was not licensed under the act but was subject to 
license. 


8. On February 18, 1957, in the course of interstate com- 
merce, complainant contracted to sell to respondent one car- 
load, consisting of 400 100-lb. bags, of U. S. Commercial grade, 
size A, Kennebec potatoes at $2.75 per hundredweight, delivered 
Fulton, Missouri, or for a total delivered price of $1,100. The 
contract was negotiated by complainant’s agent, Michael- 
Swanson-Brady Produce Co., Inc., a broker located in Kansas 
City, Missouri. 


4. On February 25, 1957, pursuant to the foregoing contract, 
complainant shipped 400 sacks of potatoes from loading point, 
Reynolds, North Dakota, to itself at Minneapolis, Minnesota, in 
car SFRD 11490. The potatoes in the car were federally in- 
spected at Reynolds, North Dakota, on the date of shipment, 
February 25, 1957, with the certificate of inspection issued 
thereon reading in pertinent part as follows: 


Inspection point: Reynolds, N. D. 

Kind of car: Refrigerator 

Inspection begun: 12:15 p.m., Feb. 25, 1957 

Completed: 1:20 p.m., Feb. 25, 1957 

Products: Kennebec POTATOES in new burlap sacks printed, 
“Genuine Northern Grown, 100 lbs. net.” Loader’s count, 
400 sacks. 

Loading: Each end of car, sacks lengthwise and crosswise, 
3 and 4 rows, 7 layers, some crosswise between doors. 


Quality and condition: stock mature, firm, generally well 
shaped and slightly dirty. Grade defects range from 4% 
to 24%, average approximately 11%, chiefly bruises; in- 
cluding average 2% defects of U. S. No. 2. Less than % 
of 1% wet breakdown. 

Grade: U. S. Commercial, 2 inches minimum, Size A. Aver- 
age approximately 89% U. S. No. 1 quality. 
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5. On February 25, 1957 car SFRD 11490 was diverted by 
complainant to Michael-Swanson-Brady Produce Co., Inc., at 
Kansas City, Missouri, which in turn diverted the car on the 
same day to respondent at Fulton, Missouri. 


6. Car SFRD 11490 arrived at destination, Fulton, Missouri, 
on Friday, March 1, 1957. Notice of arrival of the shipment 
was given by the carrier to respondent on the afternoon of 
March 1. 


7. On Monday, March 4, 1957, respondent paid the freight 
bill of $352.83 on the shipment and partially unloaded the car 
for purposes of inspection. The potatoes were then replaced 
in the car. The following wire was dispatched to complainant 
on March 5: 

POTATOES REFUSED. FROZEN. LETTER FOLLOWS. 
/s/ IDA BACKER 


Backer’s Potato Chip Co. 


8. On receipt of this wire and following certain telephone 
conversations between the parties, the broker’s agent, Paul 
Sirchia, went to Fulton, Missouri, on March 6, 1957, to inspect 
the shipment. Sirchia first inspected the potatoes alone and, 
later on the same day, March 6, inspected the potatoes in the 
presence of respondent partner Fred S. Backer. Sirchia’s in- 
spections revealed no freezing of the potatoes in car SFRD 
11490. 

9. Following Sirchia’s inspection on March 6, the potatoes 
were placed in a storage room by respondent and were kept 
there until May 28, 1957, at which time a dump certificate was 
issued for 380 sacks of the potatoes involved in this proceeding. 
The certificate stated, with respect to the quality and/or con- 
dition of the potatoes: 

“.. generally flabby, showing sprouts 3 to 12 inches in 
length and from 10 to 50% Soft Rot. Sacks show 1 side 
or ends wet from juice of decaying stock. Some sacks 
tear readily when handled.” 


Under REMARKS, it was noted: 
“Applicant states unloaded from car SFRD 11490.” 


10. Respondent has made no payment to complainant in 
connection with this transaction. 
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11. The formal complaint was filed on July 5, 1957, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


At the oral hearing of this proceeding respondent questioned 
the jurisdiction of the Department and moved for dismissal 
on the grounds that respondent was not a dealer within the 
meaning of the Perishable Agricultural Commodities Act (7 
U.S.C. 499a et seq.), by virtue of the exception contained in 
the statute at section 1 (6)(B). (7 U.S.C. 499a (6) (B)). 


The statute at section 1 (6) (7 U.S.C. 499a (6)) defines a 
dealer as: 


“. . .any person engaged in the business of buying or sell- 
ing in carloads any perishable agricultural commodity in 
interstate or foreign commerce, except that ...(B) no 
person buying any such commodity solely for sale at retail 
shall be considered as a ‘dealer’ in respect of any such 
commodity in any calendar year until his purchases of such 
commodity in carloads in such year are in excess of twenty; 
and (C) no person buying any such commodity for can- 
ning and/or processing within the State where grown shall 
be considered a ‘dealer’ whether or not the canned or 
processed product is to be shipped in interstate or foreign 
commerce. . .” 
Respondent is not a broker or commission merchant under the 
act, and if it is subject to license at all, and hence to the jur- 
isdiction of the Department, then it must be subject as a dealer. 
Respondent appears to admit that it is engaged in the business 
of buying potatoes in carload lots in the course of interstate 
commerce. Respondent argues, however, that it falls within 
the exception provided at section 1 (6)(B) of the act, which 
exempts it from being classified as a dealer under the act and 
therefore removes it from the jurisdiction of the Department 
as to such act. Respondent, in support of its argument, relies 
upon evidence introduced at the oral hearing, which tended to 
show that respondent bought less than twenty carloads of po- 
tatoes a year. Such evidence is not sufficient to bring respond- 
ent within the exception in question, for it must also show 
that the commodity purchased by it was disposed of only at 
retail. At the oral hearing respondent testified that the chips 
made from the potatoes purchased in this transaction were sold 
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at wholesale. The statutory exception, therefore, has no appli- 
cation as to respondent and it may not claim exemption from 
the jurisdiction of the Department as a result. 


But even if respondent had sold the chips made from the 
potatoes at retail, we do not think the exception would apply. 
The statute at section 1 (6) (B) appears to contemplate a resale 
of the original product as purchased, rather than the resale of 
the end product after being processed. This appears to be borne 
out by section 1 (6) (C), where provision is expressly made for 
processed products. But respondent would not come within this 
exception, either, since the potatoes it bought from complainant 
were processed outside the state where grown. It follows, 
therefore, that under the wording of the statute respondent is 
a dealer subject to the act and to the jurisdiction of the De- 
partment of Agriculture. The presiding officer, therefore, ruled 
correctly in denying respondent’s motion for dismissal for lack 
of jurisdiction. 

We next turn to the question of respondent’s acceptance of 
the load of potatoes at destination, Fulton, Missouri. Respond- 
ent does not contend that it rejected or even attempted to 
reject the shipment, but argues that it accepted the carload 
under duress from complainant. Respondent testified that the 
duress consisted primarily of threats of action under the Perish- 
able Agricultural Commodities Act by complainant if respond- 
ent failed to accept the load. Complainant’s broker testified, 
with respect to this charge, that respondent partner, Ida Backer, 
was told that respondent would have to accept the potatoes 
if they were up to grade and that if respondent failed to 
accept, the matter would be referred to the Department. It 
is not necessary, however, for us to decide here whether com- 
plainant exercised duress over respondent and whether respond- 
ent’s acceptance was subsequently due to such duress; rather, 
we choose to dispose of the question on another ground. 


The regulations provide that a buyer must reject within 
twenty-four hours after notice of arrival of a shipment, or the 
shipment is deemed to have been accepted. (7 CFR 46.2(r) 
and (s)). In the instant case notice of arrival of the shipment 
in question was telephoned to respondent on Friday afternoon, 
March 1. Respondent made no inspection of the carload until 
Monday, March 4. By this time more than twenty-four hours 
had elapsed and respondent, under the regulations quoted, is 
deemed to have accepted the shipment of potatoes. Having 
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accepted the shipment, respondent was liable to complainant 
for the purchase price therefore, less any damages resulting 
from any breach of contract on the part of complainant. Skokie 
Produce Co. Vv. Dan Storey, 12 A.D. 1072 


It is undisputed that the contract between the parties pro- 
vided for shipment by complainant to respondent of 400 100- 
lb. sacks of U. S. Commercial grade, Size A, Kennebec potatoes 
at $2.75 per hundredweight, delivered Fulton, Missouri. Re- 
spondent contends, however, that the agreement between the 
parties further included an express warranty from complain- 
ant’s broker that the carload of potatoes would make merchant- 
able potato chips and that the warranty was breached when the 
potatoes were found to be unfit for this particular purpose. 
Respondent, as the party alleging the express warranty, had 
the burden of proving the existence of such warranty by a pre- 
ponderance of the evidence. H. C. R. Corporation v. Sacks 
Bros., 16 A.D. 761. Complainant’s broker, Chester C. Michael, 
who negotiated the contract with respondent on behalf of com- 
plainant, denied making an express warranty of this kind to 
respondent. 


Since respondent, to establish the existence of the warranty, 
must do so by a preponderance of the evidence and since re- 
spondent’s evidence consists, in its entirety, of an allegation 
that such warranty was made by complainant’s broker, who 
denies same; it is therefore concluded that respondent has 
failed to sustain its burden of proof that this express warranty 
was made by complainant or its representative in connection 
with this transaction. 

Respondent next argues that it was expressly agreed between 
respondent partner Ida Backer and Chester C. Michael, presi- 
dent of the brokerage firm that negotiated the contract between 
the parties as complainant’s agent, that the potatoes would be 
shipped in a heated car with a uniform temperature of 60-70 
degree Fahrenheit; that such service was not supplied by com- 
plainant, in breach of the express agreement; that the carload 
of potatoes subsequently arrived at destination in a wet con- 
dition, damaged by frostbite and/or freezing, and unfit for 
chip manufacture; and that, as a result of the breach on the 
part of complainant, the shipment was a total loss to respond- 
ent and was finally destroyed under authority of a dump cer- 
tificate issued by the Department. 


Answering respondent, complainant’s broker, through its 
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president, Chester C. Michael, denied that there was an ex- 
press agreement that the carload of potatoes should be shipped 
under a constant temperature of 60-70 degrees Fahrenheit. 
Michael testified at the hearing that it was agreed that the 
load was to be shipped under Carrier’s Protective Service; that 
this was done; that such service provides for heat to be sup- 
plied to shipments whenever temperatures outside the car 
drop sufficiently low, in accordance with railroad regulations; 
and that maintaining a uniform heat, constantly, of 70 degrees 
in a railroad car could be achieved with special thermostatic 
controls, but that it was costly, little used, and not specified 
by respondent in this instance. 


As to the condition of the potatoes after arrival, complain- 
ant’s agent, Paul Sirchia, testified that he made a trip to Fulton, 
Missouri, on March 6; that he examined the carload of potatoes 
at that time; and that the shipment, in his opinion had not been 
damaged by freezing. The testimony of W. C. Walker, respond- 
ent’s witness and station agent at Fulton, also tended to show 
that the conditions surrounding the shipment of potatoes herein 
made freezing damages to such potatoes an unlikely possibility. 


The transaction herein was a delivered sale, and under ordi- 
nary circumstances the burden is upon the seller to prove that 
the product sold conforms to contract requirements at destina- 
tion. Anonymous, 14 A.D. 960 (1955). Respondent’s act of 
accepting the shipment with which we are here concerned, 
however, shifts to respondent the burden of proving by a pre- 
ponderance of the evidence that the potatoes in car SFRD 
11490 were frozen in excess of the 1% tolerance allowed under 
the U. S. Standards for potatoes, U. S. commercial grade (7 
CFR 1544(B)). State Distributors, Inc. v. The Haas Brothers 
Co., Inc., S. 2318 (1941). It is also the responsibility of re- 
spondent, as the moving party, to prove by a preponderance 
of the evidence that complainant’s broker expressly agreed, on 
behalf of complainant, to maintain a constant and uniform 
temperature of 70 degrees in car SFRD 11490 during transit. 
H. C. R. Corporation v. Sacks Bros., 16 A.D. 761. It is our 
considered opinion that respondent has failed to sustain its 
burden of proving either the alleged freezing of the potatoes 
involved herein or an express warranty by complainant that a 
constant temperature would be maintained in car SFRD 11490. 


Although respondent has failed to prove the existence of an 
express warranty with respect to the chipping quality of the 
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potatoes involved herein, a question arises as to whether an 
implied warranty exists in favor of respondent with respect to 
the potatoes being suitable for a particular purpose. In resolv- 
ing this question, the substantive law of the State of Missouri 
is applicable, since the contract was made in that State. Speak- 
ing generally on the question of implied warranty of suitability, 
the court in State ex rel Jones Store Co. Vv. Shain et al., 352 
Mo. 630, 179 S. W. 2d 19 (1944), stated in substance that no 
implied warranty of suitability in a sale of merchandise arises 
except where the seller undertakes to supply an article for a 
particular purpose, knowing that the buyer trusts the seller’s 
judgment that the article is suitable for that purpose. See 
Davies v. Motor Radio Co., 236 S. W. 2d 409 (1951), stating 
the same rule. See James v. Catanzaro Banana & Tomato Co., 
6 A.D. 577, for application of the rule by the Secretary. Willis- 
ton, Sales, §235, 236, lays down the further principle that a 
buyer who exactly defines what he wants has exercised his own 
judgment instead of relying upon that of the seller. Quoted in 
Accident Co. v. Strait Co., 332 Mo. 502, 15 S. W. 2d 766, 64 
ALR 936. Williston concludes that the real test of the existence 
of an implied warranty of suitability is whether or not, in buy- 
ing, the seller’s judgment was relied upon by the buyer. See 
Anonymous, 10 A.D. 44. 


In the instant case it is undisputed that the transaction was 
a sale by description, with no opportunity afforded the buyer 
to inspect the potatoes which it bought. It is, furthermore, 
abundantly clear from the testimony of the parties at the hear- 
ing that complainant knew the purpose for which the carload 
of potatoes was purchased by respondent. It does not appear, 
however, that respondent relied upon the judgment of com- 
plainant in choosing the potatoes. To the contrary, respondent 
distinctly specified that the potatoes in the shipment should be 
of a given grade, size and variety, e.g. U. S. Commercial grade, 
Size A, Kennebecs, which left nothing to the judgment of the 
shipper except to follow the requirements laid down by re- 
spondent. Since respondent did not, therefore, rely on the 
judgment of complainant in this transaction, but bought a 
definite grade, variety and size potato, it is concluded that no 
implied warranty of suitability arose under the contract. 

Having accepted the shipment of potatoes and having failed 
to establish any breach of contract on the part of complainant, 
with resulting damages, respondent is liable to complainant for 
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the delivered purchase price of $1,110 for the carload of po- 
tatoes, less freight of $352.88 paid by respondent, or $747.17. 
Failure of respondent to pay this amount to complainant is a 
violation of section 2 of the act. Reparation should be awarded 
complainant in the sum of $747.17, with interest. 

Complainant has requested that certain itemized expenses in 
the total sum of $151.64, representing 2 telephone calls from 
complainant to respondent and including the travel expenses 
of Paul Sirchia from Kansas City to New Bloomfield (4 round 
trips), be made a part of the award of reparation issued in this 
case. Such request must be denied. In the normal course of 
business, telephone communications are necessary between 
parties in negotiating purchases and sales and the cost of such 
communications are generally considered a cost of doing busi- 
ness. The fact that a misunderstanding or difference of opinion 
arises between the parties in the course of such negotiations 
does not alter this principle. The expenses of the trips to New 
Bloomfield incurred by Sirchia also must be denied, for such 
trips were instigated by complainant and made by Sirchia 
solely for the benefit of complainant for the purpose of inspec- 
tion and investigation and to gather evidence of the condition 
of the load. American Cohanna Corp. Vv. Fruit Co., Inc., 12 
A.D, 203. 

Respondent’s counterclaim for freight charges, handling 
charges, and the costs of dumping should be dismissed in view 
of the fact that the evidence fails to disclose any breach of 
contract on the part of complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $747.17 with interest thereon 
at the rate of 5 percent per annum from April 1, 1957, until 
paid. 

The counterclaim is dismissed. 

The facts and circumstances herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5554) 


Davip M. SLAUGHTER & SON v. BUDREAU PLANTATIONS. PACA 
Docket No. 7296. Decided July 11, 1958. 
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Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on February 11, 1958. 
Complainant seeks an award of reparation in the amount of 
$971.77, which is alleged to be the balance due in connection 
with a truckload of onions sold by complainant to respondent 
on or about May 23, 1957. 

A copy of the report of investigation made by the Department 
was served upon complainant on April 18, 1958. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on May 3, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, David M. Slaughter, doing 
business as David M. Slaughter & Son, whose address is 1201 
San Bernardo Avenue, Laredo, Texas. 


2. Respondent is an individual, John M.. Budreau, doing 
business as Budreau Plantations, whose address is 138 East 
50th Street, Savannah, Georgia. At the time of the transaction 
involved herein, respondent was licensed under the act. 


8. On or about May 23, 1957, in the course of interstate 
commerce, complainant sold to respondent 650 bags of U. S. 
No. 1 Jumbo Yellow Grano onions at $2.60 per bag, delivered 
Savannah, Georgia, or for a total delivered price of $1690. 


4. On or about May 23, 1957, complainant shipped onions 
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meeting the specifications of the foregoing contract by truck 
from Carrizo Springs, Texas, to respondent at Savannah, 
Georgia. Upon arrival of the shipment at destination, respond- 
ent accepted the onions. 


5. The delivered purchase price of the shipment of onions 
is $1690. Respondent paid $218.23 freight charges and com- 
plainant has been paid $500. on account, leaving a balance due of 
$971.77, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on February 11, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance due 
in connection with the sale of the shipment of onions is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $971.77, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $971.77, with interest there- 
on at the rate of 5 percent per annum from June 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5555) 


FRED R. BRIGHT CO., INCORPORATED v. CEFALU PRODUCE EX- 
CHANGE AND MERRIN-CRAVENS Co. PACA Docket No. 7154. 
Decided July 23, 1958. 


Notice of Rejection—Acceptance—Liability 


Failure to give notice of rejection within a reasonable period constitutes 
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acceptance. Since Cefalu Produce Exchange accepted the produce and 
has not established any breach of contract on the part of complainant, 
this respondent is liable for the contract price. However, the award of 
reparation is restricted to the amount requested in the complaint. The 
complaint against Merrin-Cravens Co. is dismissed. 


Complainant pro se. Mr. Claude Hambrick, of Atlanta, Georgia, for re- 
spondent Cefalu Produce Exchange. Respondent Merrin-Cravens Co. 
pro se. Mr. John F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on September 23, 
1957. Complainant seeks to recover reparation in the amount 
of $499 from respondents, or either of them, as damages sus- 
tained in connection with a truckload of lettuce shipped to re- 
spondent Cefalu Produce Exchange by complainant during 
February 1957. Respondent Merrin-Cravens Co. is alleged to 
have been the broker at whose instance the shipment was made. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant on October 28, 1957. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon each respondent on October 24, 
1957. 

Respondent Cefalu Produce Exchange filed an answer on No- 
vember 8, 1957, denying the allegations of the complaint and 
denying liability to complainant. Respondent Merrin-Cravens 
Co. filed an answer on November 12, 1957, denying the allega- 
tions of the complaint and denying any liability to complainant. 

Since the amount claimed in the complaint does not exceed 
$500, the shortened method of procedure is followed pursuant 
to section 47.20 of the rules of practice. Under this procedure, 
complainant requested that its verified complaint and exhibits 
be considered its opening statement. Respondents filed answer- 
ing statements and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Fred R. Bright Co., Incorporated, is a cor- 
poration whose address is Post Office Box 360, El Centro, 
California. 


2. Respondent Samuel A. Cefalu is an individual doing busi- 
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ness as Cefalu Produce Exchange, whose address is 1050 Mur- 
phy Avenue, Atlanta, Georgia. At the time of the transaction 
here involved, this respondent was licensed under the act. 


3. Respondent Merrin-Cravens Co. is a corporation whose 
address is 796 Warner Street, S. W., Atlanta, Georgia. At the 
time of transaction here involved, this respondent was licensed 
under the act. 


4, On or about February 19, 1957, respondent Cefalu Pro- 
duce Exchange, hereafter called Cefalu, instructed his broker, 
respondent Merrin-Cravens Co., to procure one truckload of 
lettuce for Cefalu’s account. 


5. Pursuant to this order and on the same day, James C. 
Berry, Jr., of Merrin-Cravens Co., telephoned John N. Derdi- 
vanis, sales manager for the Martin Produce Co., El Centro, 
California, requesting a truckload of lettuce with which to fill 
Cefalu’s order. Martin Produce Co. could not supply the lettuce 
but Derdivanis acceded to Berry’s request that he (Derdivanis) 
attempt to secure a truckload of lettuce elsewhere and to 
arrange for a truck in which to haul it. 


6. Following the telephone conversation with Berry, Derdi- 
vanis contacted Kenneth E. Wolf, sales manager for complain- 
ant corporation, asking if he could supply Cefalu with a truck- 
load of lettuce. Wolf replied that he had some good lettuce for 
sale. Derdivanis also made preliminary arrangements with the 
Clyde Ivey Company, Produce Truck Brokers, Los Angeles, 
California, to supply a truck to transport the shipment inter- 
state from Holtville, California, to Atlanta, Georgia. Derdi- 
vanis then called Berry at Atlanta, to report what he had done 
and suggested that Berry contact complainant who had the 
best lettuce available. Derdivanis affirms that at no time did 
he guarantee the grade of the lettuce. Berry contacted com- 
plainant and a deal was negotiated whereby complainant sold 
to Cefalu a truckload of 2-dozen size lettuce at $.90 per carton, 
plus $.15 per carton vacuum cooling charge, or a total price 
of $1.05 per carton f.o.b. Holtville, California, and Berry made 
final arrangements with Clyde Ivey Company for a truck to 
transport the lettuce. 


7. On February 19, 1957, the truck from the Clyde Ivey 
Co. arrived at complainant’s cooler. Six hundred and forty 
cartons of lettuce were loaded onto the truck. The driver, L. A. 
Ricord, asked complainant to give him an additional 60 cartons 
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of lettuce in order that the truckload might be completed, to 
which request complainant complied, making a total of 700 
cartons loaded onto the truck. Complainant then sent the fol- 
lowing wire to Merrin-Cravens: 

“1957 Feb. 19 PM 10:35 

“TODAY TRUCK CEFALU ATLANTA BRIGHT BRAND 

LETTUCE 700 TWOS 

“90 FOB PROTECTING FIVE CENTS BROKERAGE 

PLUS .15 VACOOL.” 

/s/ FRED R. BRIGHT CO. 


8. The truck, equipped with refrigeration, left Holtville, 
California, on February 19, 1957, bound for Atlanta, Georgia. 
On crossing into Mississippi, authorities in that state forced 
the truck driver to unload some 200 cartons, since the total 
weight of the truck and the 700 cartons of lettuce exceeded the 
weight limit allowed under Mississippi law. The 200-odd car- 
tons which were taken from the refrigerated truck were then 
loaded onto a non-refrigerated bobtail truck and were hauled 
on that truck across the State of Mississippi. On leaving Mis- 
sissippi, the driver attempted to reload the cartons back into 
the refrigerated van, but the load had shifted in crossing Mis- 
sissippi and all the 200-odd cartons could not be reloaded. The 
driver left some 14 cartons of the lettuce at a truck stop in 
Mississippi. 

9. The shipment arrived in Atlanta, Georgia, early on the 
morning of February 23, 1957, where it was taken in error 
to C. L. Fain Company of Atlanta and part of the lettuce was 
unloaded. A federal inspection was there made of the ship- 
ment, with the results of that inspection, in part, appearing as 
follows: 


Date: Feb. 23, 1957 


Hour: 10:10 AM 

Quality: Clean, generally fairly well trimmed. 75% or 
more of heads firm to hard. Grade defects average 10%, 
mostly broken midribs. 

Condition: Mostly fresh and crisp. Wrapper leaves green 
color. 1 to 3 heads per carton damaged by Tipburn, av- 
eraging 8%. Average 2% decay. 
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Grade: Now fails to grade U. S. No. 1 only accounts of 
excessive Tipburn and decay. 

Remarks: Inspection and certificate restricted to stock in 
6 stacks on rear of trailer. 


10. Following the federal inspection and the discovery that 
the shipment had been taken to the C. L. Fain Company in 
error, the unloaded lettuce was reloaded on the truck and the 
truck was moved to Cefalu’s place of business the afternoon 
of February 23. Cefalu inspected the lettuce immediately upon 
delivery and the same afternoon informed Berry that he did 
not want the lettuce because it did not grade U. S. No. 1. 
Berry transmitted this information to complainant’s sales man- 
ager, Wolf, along with a statement that Cefalu and the truck 
driver were willing to negotiate a modified contract with com- 
plainant. Complainant refused to negotiate. 


11. At 5:00 P.M. of the same day (February 23), the 
trucker, L. A. Ricord, telephoned complainant and stated that 
Cefalu did not want the load. 


12. On February 25, 1957, at 11:18 A.M., the following 
telegram was sent to complainant: 
AFTER EVERY EFFORT CEFALU FAILED MAKE 
DEAL WITH TRUCKER HAS REJECTED LOAD TO 
TRUCKER. 
/s/ Merrin-Cravens Co. 


On the same day the trucker, L. A. Ricord, dispatched the 
following wire to complainant: 
1957 Feb. 25, PM 2:50 


FRED R. BRIGHT CO. 
EL CENTRO, CALIF. 
THIS IS OFFICIAL NOTICE THAT L.A. RICORD WILL 
CONFISCATE LOAD OF LETTUCE WHICH WAS REFUSED 
BY SEFLO [sic] PRODUCE CO. 2-23-57 AT WHATEVER 
PRICE HE SEES FIT UNLESS TRANSPORTATION 
CHARGES IN FULL AMOUNT IS RECEIVED BY 6 AM 
2-26-57 AT THIS ADDRESS 1050 MURPHY AVENUE 
SOUTHWEST. 

/s/ lL. A. Ricord 


13. No payment was made to the carrier in connection with 
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this transaction. The lettuce was eventually sold by the car- 
rier for $600, which was $233.10 less than transportation 
charges. 

14. The formal complaint was filed on September 23, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The first issues presented herein relate to respondent Cefalu’s 
contentions that no contract existed between him and complain- 
ant and that if there were a contract it was breached by com- 
plainant’s failure to deliver U.S. No. 1 grade lettuce. Cefalu 
offers as proof a notation appearing on a memorandum of sale 
which the broker, Merrin-Cravens Co., hereafter called Merrin, 
purportedly issued after completing arrangements for the pur- 
chase of the lettuce involved herein. This memorandum is not 
contained in the file nor has it been offered in evidence by 
either of the respondents. Therefore, it cannot be considered 
in arriving at a decision in this proceeding. 

We do have a statement from complainant that the lettuce 
was to be of a good grade. This is confirmed by statements 
from Derdivanis that he would try to obtain the best lettuce 
available to fill the Cefalu order. Derdivanis further states 
that at no time did he confirm to Cefalu verbally or by wire 
that the lettuce in question was U. S. No. 1 quality. In view 
of the evidence submitted we conclude that Cefalu’s position 
is not well taken; that a contract for the purchase of a truck- 
load of lettuce was entered into between complainant and re- 
spondent; and that the contract did not call for U. S. No. 1 
lettuce. 


The next issue presented for decision deals with the quantity 
of lettuce ordered by Cefalu. It appears to be Cefalu’s position 
that he ordered only 640 cartons of lettuce from complainant; 
that this fact was known to complainant; and that complain- 
ant’s action in sending 700 cartons of lettuce to Cefalu was a 
breach of the contract terms. Complainant takes the position 
that the order specified a truckload; that the number of cartons 
comprising a truckload varies with the size of such cartons and 
the size of the truck; that the 700 cartons were put on the 
truck at the insistence of L. A. Ricord, Cefalu’s agent, to make 
up a “full load”. 


A review of the evidence of record reveals that the parties 
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in every instance referred to the lettuce in terms of “truck- 
load”, “load” and “truck order’. The truck in this instance 
was hired by Merrin as Cefalu’s agent and appears to have 
been of the type and size contemplated by the parties. It is 
concluded, therefore, that complainant did not breach the con- 
tract in filling Cefalu’s order with 700 cartons of lettuce. 


We are next confronted with Cefalu’s alleged rejection of the 
truckload of lettuce. It has often been stated in these pro- 
ceedings that rejection, to be effective, must be clear and un- 
equivocal. In the instant case complainant was advised on the 
day of arrival of the lettuce that Cefalu “didn’t want to take 
the load due to its condition on arrival.” On the same day the 
trucker advised complainant that Cefalu “didn’t want to take 
the load.” Despite these messages, negotiations were going on 
between the trucker and Cefalu, and between Merrin and 
complainant with respect to adjustments in price. It was not 
until two days later that complainant was advised in “clear 
and unequivocal” language by respondent that the load of 
lettuce was being rejected. 


Under the regulations, with respect to truck shipments, the 
buyer must take action to notify the seller of his rejection of 
the produce within six hours after receipt of notice of arrival 
of the produce. Failure to give notice of rejection within the 
time specified in the regulations results in an acceptance of the 
shipment by the buyer. (7 CFR 46.2(r) and (s)). Cefalu 
received notice of arrival of the shipment on February 
23, but no final, clear and unequivocal rejection was com- 
municated to complainant until February 25. Under the regu- 
lations, therefore, Cefalu is deemed to have accepted the ship- 
ment and to have become liable for the purchase price thereof, 
less damages resulting from breach of warranty, if any, by 
complainant. 


This was an f.o.b. transaction and, under the regulations 
relating thereto (7 CFR 46.24(i)), the buyer assumes all risk 
of damage and delay in transit not caused by the shipper. 
Merrin acted as agent for Cefalu in procuring the truck. Ac- 
cordingly, any acts on the part of the trucker which would 
prevent normal transportation service and conditions in transit 
cannot be charged against complainant. The inspection at des- 
tination indicates quite clearly that the lettuce was of good 
merchantable quality when it left shipping point in California. 
Cefalu has introduced no evidence to show otherwise. Because 
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of the breaking of the load of lettuce at the Mississippi State 
line and other acts on the part of the trucker which prevented 
normal transportation and prompt delivery of the shipment, 
the suitable shipment condition rule does not apply in this 
proceeding. 

Having accepted the truckload of lettuce involved in this 
proceeding, and having established no breach of warranty by 
complainant in connection therewith, Cefalu is liable to com- 
plainant for the purchase price of $735. Failure of Cefalu to 
pay this amount is in violation of section 2 of the act, for 
which reparation should be awarded. Inasmuch as complainant 
has restricted its claim to $499, however, the award of repara- 
tion against Cefalu should also be restricted to $499. 

Merrin undeniably acted as the agent of Cefalu in regard 
to this transaction. Cefalu as principal was therefore bound 
by the contract negotiated with complainant by Merrin, which 
was within the scope of its [Merrin’s] authority. It follows 
that Cefalu, as principal, is responsible for the act of his 
agent and such damages as may flow therefrom. Accordingly, 
the complaint as to the agent, Merrin, should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent 
Cefalu Produce Exchange shall pay to complainant, as repara- 
tion, $499, with interest thereon at the rate of 5 percent per 
annum from March 1, 1957, until paid. 

The complaint against respondent Merrin-Cravens Co. is 
hereby dismissed. 

The facts and circumstances shall be published. 

Copies thereof shall be served upon the parties. 


(No. 5556) 


C. B. Ross & Son v. B. E. EDGECOMB WHOLESALE POTATOES. 
PACA Docket No. 7300. Decided July 23, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
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Mr. E. Almer Ames, Jr., of Onancock, Virginia, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on February 13, 1958. 
The formal complaint was filed on April 24, 1958. Complainant 
seeks an award of reparation in the amount of $558, which is 
alleged to be the purchase price of a truckload of potatoes sold 
by complainant to respondent on or about July 8, 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on May 7, 1958. On the same date, a copy of the 
report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Bransford M. Ross, doing 
business as C. B. Ross & Son, whose address is Parksley, 
Virginia. 


2. Respondent is an individual, Bernard Everett Edgecomb, 
doing business as B. E. Edgecomb Wholesale Potatoes, whose 
address is Ellsworth, Maine. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about July 8, 1957, contemplating shipment in in- 
terstate commerce, complainant sold to respondent 620 50- 
pound sacks of U.S. No. 1, Size A, Fox Brand round white 
potatoes, at $.90 per sack, or for a total price of $558, de- 
livered at loading point in the State of Virginia. 


4. On or about July 8, 1957, complainant delivered to re- 
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spondent potatoes meeting the requirements of the contract. 
Respondent accepted the potatoes. 


5. The purchase price of the truckload of potatoes is $558, 
no part of which has been paid by respondent to complainant. 


6. The informal complaint was filed on February 13, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase 
price of the shipment of potatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $558, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $558, with interest thereon 
at the rate of 5 percent per annum from August 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5557) 


RALA SINGH FARMS v. RAY ACOSTA & JOE BENNETT PRODUCE. 
PACA Docket No. 7305. Decided July 23, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Earl G. Strohl, Shippers’ Traffic Service, Phoenix, Arizona, for com- 
plainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on March 3, 1958. 
The formal complaint was filed on April 28, 1958. Complainant 
seeks an award of reparation in the amount of $2,702.17, which 
is the alleged total purchase price of two truckloads of water- 
melons sold to respondent during July 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on May 17, 1958. A copy of the report of inves- 
tigation was served upon complainant on May 19, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Rala Singh, doing business 
as Rala Singh Farms, whose address is 404 South Fourth 
Street, Phoenix, Arizona. 


2. Respondent is a partnership composed of Ray Reyes 
Acosta and Joseph Warren Bennett, doing business as Ray 
Acosta & Joe Bennett Produce, whose address is Stall 810 
Market Court, Los Angeles, California. At the time of the 
transactions involved herein, respondent was licensed under 
the act. 

3. On or about July 11 and 18, 1957, in the course of inter- 
state commerce, complainant sold to respondent two truckloads 
of watermelons for a total price of $2,702.17, f.o.b. shipping 
point. 

4. On or about July 11 and 18, 1957, complainant shipped 
watermelons meeting the specifications of the foregoing con- 
tracts from shipping points in the State of Arizona to respond- 
ent at Los Angeles, California. Respondent accepted the water- 
melons. 


5. The total purchase price of the two truckloads of water- 
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melons is $2,702.17, no part of which has been paid by respond- 
ent to complainant. 


6. The informal complaint was filed on March 3, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price of the two truckloads of watermelons is in violation of 
section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $2,702.17, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,702.17, with interest 
thereon at the rate of 5 percent per annum from August 1, 
1957, until paid. 

The facts and circumstances shall be published 

Copies hereof shall be served upon the parties. 


(No. 5558) 


SouTH HAVEN FRUIT EXCHANGE v. BENNER TEA COMPANY. 
PACA Docket No. 7246. Decided July 23, 1958. 


Acceptance—Failure to Prove Breach of 
Warranty—Liability 


Respondent accepted the produce and since the evidence fails to establish 
a breach of the contract on the part of complainant, respondent is 
ordered to pay to complainant the balance of the contract price. 


Complainant pro se. Burlington Shippers’ Association, Inc., of Burlington, 
Iowa, for respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceding under the Perishable Agri- 











674 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 673 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on January 9, 1958. 
Complainant seeks an award of reparation in the amount of 
$465.03, which is alleged to be the unpaid balance of the ad- 
justed purchase price of a truckload of peaches sold to re- 
spondent on September 14, 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on February 6, 1958. A copy of the report of in- 
vestigation was served upon complainant on the same date. 
Respondent filed an answer on March 27, 1958, admitting the 
purchase of the truckload of peaches from complainant, but 
denying that the peaches met contract requirements as to 
grade. 

Since the amount involved herein does not exceed $500, the 
issues are determined under the shortened method of pro- 
cedure as provided in section 47.20 of the rules of practice. 
Pursuant to such procedure, complainant requested that its 
verified complaint and exhibits attached thereto be considered 
its opening statement, and respondent requested that its answer 
be considered as its answering statement. Complainant filed no 
statement in reply. 


FINDINGS OF FACT 


1. Complainant, South Haven Fruit Exchange, is a cor- 
poration whose address is P. O. Box 168, South Haven, 
Michigan. 


2. Respondent, Benner Tea Company, is a _ corporation 
whose address is 3400 Mt. Pleasant St., Burlington, Iowa. At 
the time of this transaction, respondent was licensed under 
the act. 


3. On September 14, 1957, in the course of interstate com- 
merce, complainant sold to respondent 473 bushels of Lake 
Shore brand Elberta peaches, U. S. No. 1 grade, 2” and up, 
at the agreed price of $2.65 per bushel, or a total of $1,253.45, 
f.o.b. South Haven, Michigan. The sale was negotiated by 
Horace C. Wind, a broker of Burlington, Iowa, who went to 
complainant’s place of business on September 14, 1957, saw 
the peaches in question, inspected same, and after talking with 
complainant and getting a price quotation, made the sale to 
respondent by telephone on the same day. 
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4. On September 14, 1957, pursuant to instructions from 
the broker, the 473 bushels of peaches were loaded onto a 
truck and transported to respondent’s place of business in Burl- 
ington, Iowa, where they arrived and were accepted by re- 
spondent on the following day, September 15, 1957. 


5. On or about September 16, 1957, respondent sent the 
following wire to complainant: 
“LAST LOAD 473 BUSHELS PEACHES SHOWING 
HEAVY BROWN ROT DECAY MR WIND INSPECTED 
NECESSARY RUN FAST AT BEST PRICE POSSIBLE 
ADVISE” 
Complainant’s reply, by wire, on September 17, 1957, is as 
follows: : 
“SUGGEST MR. WIND CALL US.” 


6. On September 18, 1957, complainant wrote to Wind, the 
broker, in part as follows: 
“Reference your telephone call a few minutes ago... 
“We sold these [peaches] to you at the rock bottom price 
of only $2.65 but to help you as we said mail us check 
for $2.50.” 


On the same day the broker wrote to complainant, in part 
as follows: 
“Its too bad this had to happen. This is costing me my 
connection with Benner and they had the utmost confi- 
dence in me before this deal. 
“IT think you ought to make a much better adjustment as 
these are the worst peaches I’ve ever seen. Some baskets 
are entirely decayed.” 


7. On September 19, 1957, respondent wrote to complainant, 
saying in part: 
“We did not hear from you direct but from our conver- 
sation with Mr. Wind, we advised him that we were selling 
these peaches at $2.00 and we assumed that this would 
be alright with you.” 


8. Respondent has paid $717.47 to complainant on account 
of this transaction. 


9. The formal complaint was filed on January 9, 1958, 
which was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


It is undisputed that on September 14, 1957, complainant 
agreed to sell and respondent agreed to buy 473 bushels of 
Lake Shore brand Elberta peaches, U. S. No. 1 grade, 2” and 
up, at $2.65 per bushel, f.o.b. South Haven, Michigan. It is 
also undisputed that on that same day, September 14, 1957, 
pursuant to the foregoing contract, 473 bushels of Lake Shore 
brand Elberta peaches were loaded onto a truck at South Haven, 
Michigan, and were dispatched to respondent at Burlington, 
Iowa, where they arrived and were accepted by respondent on 
September 15, 1957. 


Having accepted the truckload of peaches, respondent is liable 
for the purchase price thereof, less any damages which were 
sustained by respondent by reason of a breach of contract on 
the part of complainant. Skokie Produce Co. v. Dan Storey, 
12 A. D. 1072. The burden is upon respondent to establish, 
by a preponderance of the evidence, any such breach of war- 
ranty, express or implied, and any damages recoverable as a 
result thereof. Associated Fruit Distributors, Inc. v. Demase 
& Manna Company, 12 A. D. 45. 


Respondent alleges a breach of warranty on complainant’s 
part in that the truckload of peaches sold to it by complainant 
was not U. S. No. 1 grade, as required by the terms of the 
contract. In support of its allegation, respondent states that 
many of the peaches composing the load herein showed brown 
rot and decay when taken to its several stores on September 
16, 1957. Further support is given respondent’s allegation by 
Horace C. Wind, the individual who negotiated the contract 
between the parties and who wrote to the Department under 
date of November 4, 1957, in part as follows: 

“The next afternoon (Monday) Mr. Hoffman [of respond- 
ent corporation] called and asked me to come out and 
look at the peaches which the Exchange had delivered to 
them and they had already started to brown rot. Some 
of the baskets of peaches were alright but some looked 
like they were picked too green, and would brown rot 
before they would ripen. The peaches they [complainant] 
showed me weren’t like that. . . 

The file in this case is singularly lacking in documentary 
evidence. While the main issue of the case concerns the grade 
and condition of the shipment involved herein, neither party 
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has submitted a record of any inspection made by federal or 
state authorities, either at shipping point or at destination. 
The same is true with respect to damages; respondent alleges 
that damages were sustained by it but submits no accounting 
in support of its claim. We are therefore left to consider the 
merits of the case with nothing more substantial than the 
allegations, counter-allegations and denials of the parties to 
guide us. We do not consider that such allegations are sufficient 
to sustain respondent’s burden of proof with respect to its 
contention that complainant breached the contract as to grade, 
nor do we consider that respondent has established, by a pre- 
ponderance of the evidence, that complainant breached the im- 
plied warranties of merchantability and suitable shipping 
condition. 

Having accepted the shipment of peaches and having failed 
to prove any breach of warranty, respondent is liable to com- 
plainant for the purchase price of such shipment. The original 
purchase price was $2.65 per bushel for 473 bushels, or a total 
of $1,253.45. Complainant limits its request for reparation, 
however, to a unit price of $2.50 per bushel, or a total of 
$1,182.50 for the shipment. Respondent has paid $717.47 of 
this sum to complainant, leaving $465.03 still due and owing 
on account of this transaction. Failure of respondent to pay 
this sum to complainant is a violation of section 2 of the act. 
Accordingly, complainant should be awarded reparation in the 
amount of $465.03, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $465.03, 
with interest thereon at the rate of 5 percent per annum from 
October 1, 1957, until paid. 


Copies hereof shall be served upon the parties. 


(No. 5559) 


JOHNNIE BROWN—BROKER v. BLACK CANYON PRODUCE INC. 
Paca Docket No. 7309. Decided July 24, 1958. 
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Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultyral Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on March 18, 1958. 
The formal complaint was filed on May 5, 1958. Complainant 
seeks an award of reparation in the amount of $504, which is 
alleged to be the unpaid brokerage earned on thirteen carloads 
of potatoes sold by complainant for respondent’s account during 
November and December 1957 and January and February 1958. 

A copy of the report of investigation prepared by the De- 
partment and a copy of the formal complaint were served 
upon respondent on May 23, 1958. On the same date, a copy 
of the report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, John Constantine Brown, 
doing business as Johnnie Brown—Broker, whose address is 
Room 406 Majestic Building, Fort Worth, Texas. 


2. Respondent, Black Canyon Produce Inc., is a corporation 
whose address is Post Office Box 8, Caldwell, Idaho. At the 
time of the transactions involved herein, respondent was 
licensed under the act. 


3. In the course of interstate commerce, complainant, while 
acting as a broker, and in accordance with the instructions 
and within the scope of authority conferred by respondent, 
negotiated, on behalf of respondent, the sales of thirteen car- 
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loads of potatoes to Ezy Fry at Fort Worth, Texas. Respondent 
agreed to pay complainant brokerage on the sales at $.10 per 
sack. The dates of the respective sales, car numbers, quantities 
involved, and the brokerage for each sale are as follows: 





Date Car No. No. of sacks Brokerage 
Nov. 22, 1957 PFE 17788 400 $ 40.00 
Dec. 2, 1957 PFE 438205 400 40.00 
Dec. 2, 1957 PFE 10736 400 40.00 
Dec. 6, 1957 PFE 63635 400 40.00 
Dec. 10, 1957 PFE 95192 400 40.00 
Dec. 17, 1957 PFE 4170 360 36.00 
Jan. 2, 1958 PFE 9629 400 40.00 
Jan. 2, 1958 PFE 62824 400 40.00 
Jan. 7, 1958 PFE 45397 400 40.00 
Jan. 14, 1958 PFE 65988 400 40.00 
Jan. 21, 1958 PFE 45465 360 36.00 
Jan. 30, 1958 PFE 64890 360 36.00 
Feb. 4, 1958 PFE 64890 360 36.00 

Total — $504.00 


4. In compliance with the foregoing contracts of sale nego- 
tiated by complainant, respondent shipped the thirteen carloads 
of potatoes from Caldwell, Idaho to Ezy Fry at Fort Worth, 
Texas. Ezy Fry accepted the potatoes. 


5. The total amount of brokerage earned by complainant 
is $504, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on May 5, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constifutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the agreed brok- 
erage earned by complainant in negotiating the sales of re- 
spondent’s produce is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$504, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $504, with interest thereon 
at the rate of 5 percent per annum from March 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5560) 


BARNEY CRAVER & SON v. DWIGHT CAMPBELL. PACA Docket 
No. 7297. Decided July 24, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on October 28, 1957. 
The formal complaint was filed on April 24, 1958. Complainant 
seeks an award of reparation in the amount of $3,834.44, 
which is alleged to be due in connection with the sale of eleven 
truckloads of watermelons by complainant to respondent during 
July and August 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on May 8, 1958. On the same date, a copy of the 
report of investigation was served upon complainant. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, Barney H. Craver, doing 
business as Barney Craver & Son, whose address is 2001 W. 
Grand, Marshall, Texas. 


2. Respondent is an individual, Dwight Campbell, whose 
address is Post Office Box 11081, Tampa, Florida. At the time 
of the transactions involved herein, respondent was licensed 
under the act. 


3. During July and August 1957, in the course of interstate 
commerce, complainant sold to respondent eleven truckloads of 
watermelons for a total purchase price of $3,409.44, f.o.b. load- 
ing point in the State of Texas. Complainant advanced to the 
truck drivers the total sum of $925. 

4. During July and August 1957, complainant shipped water- 
melons meeting the specifications of the foregoing contracts 
from loading point in the State of Texas to respondent at Kala- 
mazoo, Michigan. Respondent accepted the eleven truckloads of 


watermelons. 
5. The total purchase price of the eleven truckloads of 


watermelons, plus the adyance payments to the truck drivers, 
is $4,334.44. Respondent has paid $500 on account, leaving a 
balance due of $3,834.44. No part of this amount has been 
paid by respondent to complainant. 


6. The formal complaint was filed on April 24, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance due 
in connection with the sale of the eleven truckloads of water- 
melons is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $3,834.44, with 


interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $3,834.44, with interest there- 
on at the rate of 5 percent per annum from September 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5561) 


DIXON & TOM-A-TOE COMPANIES, INC. v. M & R ToMATO DIs- 
TRIBUTORS. PACA Docket No. 7000. Decided July 24, 1958. 


Suitable Shipping Condition—Rejection With 
Reasonable Cause—Counterclaim 


Where the shipping point inspection showed the produce to meet contract 
specifications and four days later the destination inspection revealed 
abnormal deterioration, it is concluded, since transportation service and 
conditions were normal, that the produce was not in suitable shipping 
condition when shipped and that respondent’s rejection was with reason- 
able cause. Respondent made a reasonable and prudent sale of the re- 
jected produce and is ordered to pay to complainant the net proceeds 
of the sale. Since respondent failed to sustain the burden of proof in 
connection with his claim for damages, respondent’s counterclaim is 
dismissed. 

Nall, Sterne, Miller, Cadenhead & Dennis, of Atlanta, Georgia, for com- 
plainant. Bernstein, Weiss, Tomson, Hammer & Porter, of New York, 
New York, for respondent. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commoditfes Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on July 16, 1956. A 
formal complaint was filed on March 4, 1957. Complainant seeks 
an award of reparation in the amount of $2,071, which is alleged 
to be the purchase price of a truckload of tomatoes sold to 
respondent on or about April 28, 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
the respondent on March 14, 1957. A copy of the report of 
investigation was served upon complainant on March 15, 1957. 


Respondent’s answer and counterclaim were filed on April 5, 
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1957. Respondent denies liability and alleges failure by com- 
plainant to deliver tomatoes in accordance with the contract 
terms, and in his counterclaim seeks reparation for alleged 
damages in the amount of $529. 


Oral hearing was held in New York, New York, on Sep- 
tember 13, 1957. Complainant and respondent were represented 
by counsel. Glenn Walker and Samuel A. Miller testified for 
complainant. Benjamin Roskin and Milton Tambor testified for 
respondent. Both parties filed briefs in support of their claims. 


FINDINGS OF FACT 


1. Complainant, Dixon & Tom-A-Toe Companies, Inc., is a 
corporation whose address is 416 Volunteer Building, Atlanta, 
Georgia. At the time of the transaction involved in this pro- 
ceeding, the name of the complainant was Tom-A-Toe Purchas- 
ing & Sales Corporation. Subsequent thereto its name was 
changed to Dixon & Tom-A-Toe Companies, Inc. At the time 
of the transaction herein, complainant was licensed under the 
act. 


2. Respondent, Milton Tambor, is an individual doing busi- 


ness as M & R Tomato Distributors, whose address is 287 
Washington Street, New York, New York. At the time of the 
transaction involved herein, respondent was licensed under the 


act. 


8. On April 27, 1956, in the course of interstate commerce, 
complainant sold to respondent a truckload of 85% U.S. No. 1 
tomatoes consisting of 224 crates of size 5 x 6, and 236 crates 
of size 6 x 6 at the agreed price of $4.50 per crate, or $2,070, 
f.o.b. Fort Pierce, Florida. The tomatoes were to be shipped 
to New York, New York. 


4. The above tomatoes were federally inspected at shipping 
point on April 28, 1956, and were certified as being 85% USS. 
No. 1. 

5. The truckload of tomatoes left the shipping point on 
April 28, 1956, and arrived at New York City on Monday 
evening, April 30, 1956. They were rejected by respondent on 
May 1, 1956, the next day. 


6. The tomatoes were federally inspected on Tuesday, May 
2, 1956, at 12:15 a.m. and were certified to be as follows: 


“Quality: Clean, mostly well formed and smooth, some 
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fairly well formed and fairly smooth. Grade defects aver- 
age 9% consisting of scarred and misshapen tomatoes. 


“Condition: Average approximately 85% mature green, 
15% turning, average 2% watery rot all stages. 10 to 
20% averaging 14% damage by numerous slightly sunken 
and discolored areas occurring over shoulders. 2 to 20% 
averaging approximately 9% internal browning. 


“Grade: Average approximately 65% U.S. No. 1 Quality, 
14% discolored areas. 


“Remarks: Applicant’s records show stock unloaded from 
trailer.” 


7. The tomatoes were sold by respondent at auction on 
May 2, 1956, for the net sum of $548.82. This sum is due and 
owing complainant from respondent. 


8. The informal complaint was filed on July 16, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The first question involved here concerns the name of the 
complainant. The complaint was filed in the name of Dixon & 
Tom-A-Toe Companies, Inc. However, at the time of the trans- 
action involved herein, this corporation was doing business 
under the name of Tom-A-Toe Purchasing & Sales Corporation. 
Subsequently, the evidence shows that this corporation, by a 
charter amendment, changed its name to Dixon & Tom-A-Toe 
Companies, Inc. At the same time, all the assets and liabilities 
of the former corporation were transferred and assumed by 
the latter. In view of the above, it appears that the complaint, 
which was filed in the name of Dixon & Tom-A-Toe Companies, 
Inc., was properly filed. 


The contract involved herein had its inception on or about 
April 27, 1956, when Ben Roskin, a broker acting for and on 
behalf of respondent, contacted complainant’s salesman, Glenn 
Walker, for the purpose of purchasing tomatoes. Roskin ad- 
vised Walker that he wanted tomatoes of the same or similar 
quality as those purchased by him on April 24, 1956. Walker 
advised him that such tomatoes were available and Roskin 
thereupon purchased a total of 460 crates of tomatoes of the 
above quality at $4.50 per crate, f.o.b. Fort Pierce, Florida. 


The tomatoes were shipped on April 28, 1956, and arrived 
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at destination, New York City, sometime before 7 p.m, on 
April 30, 1956. Shortly thereafter, respondent alleges he con- 
tacted his broker, Roskin, and notified him that the quality of 
the tomatoes was poor and not up to contract and that he was 
rejecting the load. Roskin in turn notified complainant’s Glenn 
Walker of respondent’s complaint and rejection. Walker refused 
to take back and arrange for other disposition of the tomatoes, 
contending that since this was an f.o.b. transaction, the toma- 
toes were respondent’s responsibility. However, he also advised 
Roskin to get an inspection and then to work over the load and 
if it was as bad as Roskin stated, complainant might grant an 
allowance on the purchase price. 


The question to be resolved here concerns the rejection. It 
appears to be complainant’s contention that in an f.o.b. trans- 
action title passes from the seller when the goods are placed 
in the hands of the carrier and from that point on they are 
the buyer’s responsibility. This, of course, is untenable. The 
regulations issued pursuant to the act (7 CFR 46.24(i)) de- 
fine an f.o.b. shipment to mean that the produce is placed 
free on board the carrier in suitable shipping condition and 
that the buyer assumes all risk of damage and delay in transit 
not caused by the shipper. However, the buyer shall have the 
right of inspection at destination to determine if the goods com- 
plied with the terms of the contract at the time of shipment 
and were in suitable shipping condition. Clearly, under this 
definition, the buyer has the right of rejection if the produce 
does not comply with the above conditions. In the instant case, 
respondent properly exercised this right of rejection claiming 
the goods did not meet contract specifications. The next ques- 
tion is whether respondent’s rejection of the tomatoes was 
with reasonable cause. In order to determine this, we must 
first ascertain what quality tomatoes were contracted for and 
whether these tomatoes were in suitable shipping condition 
when shipped. 

As to the quality tomatoes required by the contract, is is 
respondent’s contention that he purchased tomatoes which were 
the same or similar to those he purchased from complainant 
on April 24, 1956. Respondent’s witnesses used terms such as 
“outstanding,” “beautiful,” and “U.S. No. 1” to describe the 
tomatoes in the April 24th load. Respondent also alluded to the 
invoice rendered by complainant which uses the term “No. 1” 
in describing the tomatoes, 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 682 


686 





Complainant, however, contends that the respondent con- 
tracted to purchase 85% U.S. No. 1 tomatoes. Complainant’s 
witness, Walker, explained that complainant was selling only 
85% U.S. No. 1 tomatoes and that when it used the term “No. 
1” on the invoice, it was understood that such term meant 
85% US. No. 1. 

A review of the evidence shows that the contract was in fact 
for 85% U.S. No. 1 tomatoes. There is in evidence a Federal 
inspection certificate for the April 24 tomatoes which certifies 
them as being 85% U.S. No. 1 and since the load in issue was 
to be the same quality as this load, it should also have graded 
85% U.S. No. 1. However, the most convincing evidence of what 
quality tomatoes were contracted for is the testimony of Ros- 
kin, the broker who negotiated the contract in behalf of re- 
spondent, wherein he admitted, in essence, that if the second 
load, the tomatoes in issue, graded 85% U. S. No. 1, they 
would have complied with the agreed contract specifications. 
The tomatoes in issue did so grade as evidenced by the ship- 
ping point inspection. 

Since the tomatoes were of the quality required by the con- 
tract, the next question is whether they were in suitable ship- 
ping condition when shipped. 


Section 46.24(j): of the regulations (7 CFR 46.24(j) pro- 
vides that “ ‘Suitable shipping condition’, in relation to direct 
shipments, means that the commodity, at time of billing, is in 
a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery with- 
out abnormal deterioration at the destination specified in the 
contract of sale.” 

The tomatoes in question arrived at the contract destination, 
New York City, on the night of April 30, 1956. Complainant 
was notified of the rejection on May 1, 1956, and at that time 
advised respondent to get an inspection. Respondent applied for 
an inspection on that day and said inspection was completed 
at 12:15 a.m., May 2, 1956, when the tomatoes were certified 
as being as follows: 

“Quality: Clean. Mostly well formed and smooth, some 
fairly well formed and fairly smooth. Grade defects aver- 
age 9% consisting of scarred and misshapen Tomatoes, 


“Condition: Average approximately 85% mature green, 
15% turning, average 2% Watery Rot all stages. 10 to 
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20% averaging 14% damage by numerous slightly sunken 
and discolored areas occurring over shoulders. 2 to 20% 
averaging approximately 9% internal browning. 


“Grade: Average approximately 65% U.S. No. 1 Quality, 
14% discolored areas.” 


Respondent submitted evidence showing that transportation 
service and conditions were normal. Complainant failed to 
submit any evidence which would tend to prove otherwise. 
The tomatoes when shipped graded 85% U.S. No. 1. However, 
four days after shipment they graded 65% U.S. No. 1 due to 
an increase of 20% in condition defects or deterioration. Such 
an increase is clearly abnormal. The bulk of the defects con- 
sisted of sunken and discolored areas over the shoulder and 
internal browning. Both these conditions could be caused by 
conditions in the field and in packing and might be latent or 
not noticeable at the time of shipment. Since the deterioration 
of the tomatoes increased 20% in the short time of four days 
after shipment, and since the transportation service and con- 
ditions were normal, we must conclude that the tomatoes 
arrived at destination in an abnormally deteriorated condition 
and were, therefore, not in suitable shipping condition when 
shipped. u 

Complainant has argued that the above destination inspec- 
tion certificate does not adequately describe the tomatoes in- 
spected and, therefore, it is not conclusive that those tomatoes 
are the same ones involved herein. However, a review of the 
inspection certificate reveals that it lists the number of crates, 
the type and the two sizes of the tomatoes, the packaging of 
the crates and this description coincides exactly with that of 
the tomatoes in issue. It is our conclusion that this inspection 
was of the tomatoes in issue. 

After respondent was notified that complainant would not 
take back and arrange for the disposition of the tomatoes re- 
jected by respondent, respondent had them sold at auction and 
recovered net proceeds in the amount of $548.82. Complainant 
contends that respondent, whose business is repacking and 
packaging for wholesale and retail distribution, should have 
graded and packaged the tomatoes, thereby, presumably, get- 
ting a higher return for the tomatoes. We do not agree with 
this contention. Respondent, after his rejection, and in the 
circumstances involved here, was required only to use reasonable 
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care in making prompt and proper disposition of the produce. 
Grainger Bros. Co. v. G. Amsinck & Co., Inc., 15 F. 2d 329; 
Descalzi Fruit Co. v. William S. Sweet & Son, Inc., 75 Atl. 308. 
It appears that such was done here. 


Respondent, as part of his answer, filed a counterclaim 
alleging that he was damaged in the amount of $529 by com- 
plainant’s failure to deliver tomatoes meeting contract speci- 
fications. Respondent based his damages on the difference be- 
tween the alleged value the tomatoes would have had if they 
had been up to contract and the actual delivered cost of the 
tomatoes. However, respondent has submitted no credible evi- 
dence as to the value of tomatoes meeting contract specifica- 
tions. In an effort to prove this value, respondent submitted 
copies of the New York Daily Fruit and Vegetable Report, a 
private publication, but we could not find any tomato prices 
in this report which would aid in determining the value of those 
involved herein. A review of the Federal-State Market News 
Report also does not list prices of tomatoes comparable to those 
involved here, so it also is of no aid. 

The only evidence respondent could rely on to prove the 
market value of tomatoes meeting contract specifications is the 
testimony of respondent, Milton Tambor, who testified that such 
value is between $7 and $8. When questioned further on the 
market conditions existing during the period in question, Tam- 
bor was very vague and general and it was revealed that his 
statement or opinion was based not on actual sales or other 
discernible criteria, but only on what he thought such tomatoes 
would have sold for. Needless to say, in addition to this testi- 
mony being very vague and general, Tambor’s statement was 
completely self-serving. We do not believe that this testimony 
alone is substantial enough to prove respondent’s claim. 

We must conclude that respondent has failed to sustain his 
burden of proving the damages claimed and accordingly, re- 
spondent’s counterclaim should be dismissed. 

As indicated heretofore, respondent made a reasonable and 
prudent sale of the rejected tomatoes and received the net sum 
of $548.82. This sum is due and owing complainant. Respond- 
ent’s failure to pay this sum to complainant is a violation of 
section 2 of the act. Reparation, therefore, should be awarded 
complainant from respondent in the amount of $548.82, with 
interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $548.82, with interest thereon 
at the rate of 5 percent per annum from June 1, 1956, until 
paid. 

The counterclaim is hereby dismissed. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5562) 


REYNOLDS REED v. WILLIAM SEYCHEW. PACA Docket No. 7047. 
Decided July 24, 1958. 


Burden of Proof—Credibility of Witnesses— 
Dismissal 


The hearing officer, who had the opportunity to hear and observe the wit- 
nesses, believes greater weight should be attached to the testimony on 
behalf of respondents. It is concluded that respondent paid complainant 
for the transaction involved, and the complaint is dismissed. 


Mr. W. Donn McCarthy, of Buffalo, New York, for complainant. Respond- 
ent pro se. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on April 16, 1957. 
Complainant seeks an award of reparation in the amount of 
$1,706.25, which is alleged to be the total purchase price of a 
truckload of potatoes sold to respondent on July 19, 1956. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on May 2, 1957. On the 
following day, a copy of the formal complaint and a copy of 
the report of investigation were served upon respondent, 


Upon respondent’s failure to file an answer to the formal 
complaint, an order was issued on July 11, 1957, awarding 
reparation to complainant against respondent. On July 17, 
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1957, respondent filed, in effect, a motion to reopen. The order 
of July 11, 1957, was stayed July 23, 1957, and thereafter under 
date of August 5, 1957, an order was entered setting aside 
respondent’s default and respondent was granted 10 days in 
which to file an answer. On August 16, 1957, respondent filed 
an answer in which he alleged that complaint was paid in full 
by cash for the potatoes in question. Respondent requested an 
oral hearing. 


The oral hearing was held at Buffalo, New York, on No- 
vember 22, 1957. Complainant was represented by counsel. 
Four witnesses appeared and testified, two for each side. 


FINDINGS OF FACT 


1. Complainant is an individual, Reynolds Reed, whose ad- 
dress is Dover, Delaware. 


2. Respondent is an individual, William Seychew, whose ad- 
dress is 1461 Chestnut Ridge Road, Orchard Park, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about July 19, 1956, in the course of interstate 
commerce, complainant sold to respondent 575 50-pound bags 
of U. S. No. 1 potatoes at $5.50 per cwt., and 100 50-pound bags 
of B potatoes at $2.50 per cwt., or a total purchase price of 
$1,706.25 f.o.b., Dover, Delaware. 


4. On or about July 19, 1956, potatoes meeting contract 
specifications were delivered to and accepted by respondent’s 
employee at Dover, Delaware, for transportation to Buffalo, 
New York. At the time of delivery, respondent’s employee 
paid complainant $1,706.25 in cash for the potatoes. 


5. The formal complaint was filed on April 16, 1957, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The only issue between the parties is whether respondent’s 
employee paid for the truckload of potatoes in controversy. 
Respondent contends that the load was paid for in cash on the 
day of purchase. This is denied by complainant. 


The record shows that on July 19, 1956, complainant sold to 


respondent two truckloads of potatoes, the one in question, and 
a second load which was paid for by check and about which 
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there is no dispute. Mr. and Mrs. Reed testified that Richard 
Borowiak, an employee of respondent, paid by check for the 
one load and then stated he didn’t have a check for the other 
load but that a check in payment would be sent by respondent. 
According to Borowiak, this latter load was paid for in cash 
at complainant’s request. 

Respondent offered testimony to show that during the month 
of July 1956 potatoes were in short supply and buyers could 
only do business on terms dictated by the farmers; that re- 
spondent purchased about 14 truckloads of potatoes from com- 
plainant in July 1956, the majority of which were paid for in 
cash; that complainant refused to give respondent receipts in 
any of the cash transactions; that when respondent paid by 
check it was complainant’s practice to give the buyer a yellow 
copy of his bill but when a load was paid for in cash complain- 
ant gave the buyer both the original white and yellow copies 
of the bill; and that on July 19, 1956, after respondent paid 
in cash for the load in question, complainant gave Borowiak 
the original white and yellow copies of bill No. 803. 


Respondent’s plea of payment being an affirmative defense, 
the burden of proof is upon him to establish such payment by 
a preponderance of the evidence. Sard v. Sard, 147 Me. 46, 83 
A. 2d 286 (1951) ; McCallister v. Farmers Development Co., 47 
N.M. 395, 143 P. 2d 597 (1943). The requirement of prepon- 
derant evidence to sustain this burden of proof may be based 
solely on the credibility of witnesses. Murlas Brothers Company 
v. Zambito Brothers, (17 A.D. 338 (1958)). 

The person best able to judge the credibility of any witness 
is the officer before whom the witness appears and testifies. 
At the hearing in this matter, the field hearing officer had an 
opportunity to observe the demeanor, under oath, of the four 
witnesses, on direct and cross-examination. He is of the opinion 
that the greater weight should be attached to the testimony on 
behalf of respondent. In the circumstances, it is concluded that 
respondent has sustained his burden of proving, by a prepon- 
derance of the evidence, that the load of potatoes in question 
was paid for in cash. Great Western Food Distributors Vv. 
Brannan, 201 F. (2) 476 (7th Cir. 1953); United States ex rel 
Ohin v. Perkins, 79 F. (2d) 533 (2d Cir. 1935). Accordingly, 
the complaint should be dismissed. 
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ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5563) 


SIMPLOT WASHINGTON PRODUCE Co. v. BLACK PRODUCE COM- 
PANY. PACA Docket No. 6999. Decided July 24, 1958. 


Spread Shipment—Rejection Without Reasonable 
Cause—Damages 


The contract required spread shipment from August 1 to August 15, 1956. 
Respondent’s rejection of the shipment of August 14, was without 
reasonable cause and complainant is awarded damages in connection 
with this shipment. Complainant’s claim for damages on four carloads 
sold on the open market after August 15, 1956, is dismissed. 


. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. Robert W. 


Stephan, of Twin Falls, Idaho, for respondent. Mr. Karl A. Kern, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on December 20, 1956, 
complainant alleges that complainant contracted to sell to re- 
spondent ten carloads of potatoes for spread shipment from 
August 10 to August 25, 1956, and that respondent rejected one 
carload of these potatoes shipped August 14, 1956, in car MDT 
18124 and four carloads shipped August 16 to August 22, 1956. 
Complainant further alleges that respondent accepted and paid 
for five carloads of potatoes shipped under the contract on 
August 8, 9, 14 and 15, 1956. Complainant seeks to recover 
the sum of $1,855.07 as damages alleged to have been sustained 
by reason of respondent’s rejection of five carloads of potatoes. 

A copy of the Department’s report of investigation was 
served upon complainant on March 6, 1957. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent on March 7, 1957. 

Respondent filed an answer on March 25, 1957. It is therein 
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denied that respondent contracted to purchase from complain- 
ant ten carloads of potatoes for spread shipment from August 
10 to August 25, 1956, or that respondent rejected one carload 
of potatoes shipped August 14, 1956, in car MDT 18124, or 
that respondent was under any legal obligation to accept four 
carloads of potatoes shipped from August 16 to August 22, 
1956, or that complainant sustained any damages by reason of 
respondent’s failure to accept said potatoes. Respondent admits 
that respondent accepted and paid for five carloads of potatoes 
shipped August 8, 9, 14 and 15, 1956. In respondent’s answer 
it is alleged that respondent contracted to purchase from com- 
plainant ten carloads of potatoes for spread shipment from 
August 1 to August 15, 1956; that respondent requested com- 
plainant to take back the carload of potatoes shipped August 
14, 1956, in car MDT 18124 which complainant agreed to do; 
and that respondent advised complainant on August 16, 1956, 
that respondent would not accept the remaining carloads since 
the contract called for shipment not later than August 15, 
1956. Respondent requested an oral hearing. 

An oral hearing was held in Twin Falls, Idaho, on January 
24, 1958, at which both parties were represented by counsel. 
John A. Rambosek testified on behalf of complainant. Lelan L. 
Black testified on behalf of respondent. The deposition of O. R. 
Lovins was received in evidence on respondent’s behalf. 


FINDINGS OF FACT 


1. Complainant, Simplot Washington Produce Co., is a cor- 
poration whose address is P. O. Box 1387, Moses Lake, Wash- 
ington. 

2. Respondent is an individual, Lelan L. Black, doing busi- 
ness as Black Produce Company, whose address is P. O. Box 
627, Twin Falls, Idaho. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about July 5, 1956, in the course of interstate com- 
merce, complainant contracted to sell to respondent ten carloads 
of U. S. No. 2, Size A, Washington Russet potatoes, consisting 
of 360 100-lb. bags per car at $2.30 per hundredweight, f.o.b. 
shipping point, State of Washington. The contract required 
spread shipment from August 1 to August 15, 1956, and fur- 
ther required that respondent make a deposit of $200 on each 
carload or a total deposit of $2,000. Respondent, on or about 
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July 5, 1956, mailed deposit check No. 12691 in the amount of 
$2,000 to Moses Lake, Washington. 


4. On or about July 6, 1956, in the course of interstate com- 
merce, complainant contracted to sell to respondent ten car- 
loads of U. S. No. 2, Size A, Washington Russet potatoes, con- 
sisting of 360 100-lb. bags per car, at $2.30 per hundredweight, 
f.o.b. shipping point, State of Washington. The contract re- 
quired spread shipment from August 16 to September 1, 1956, 
or sooner, and further required that respondent make a deposit 
of $200 on each carload or a total deposit of $2,000. Respondent, 
on or about July 7, 1956, mailed deposit check No. 12692 in the 
amount of $2,000 to Moses Lake, Washington. 


5. On July 12, 1956, complainant sent respondent a tele- 
gram stating that complainant could cover only ten cars for 
spread shipment from August 10 to August 25, 1956. Upon 
receipt of the telegram, respondent immediately protested by 
telephone and stated that he was leaving for Moses Lake, 
Washington. On July 13, 1956, complainant deposited check 
No. 12691 to its account. On July 14, 1956, respondent arrived 
at Moses Lake, Washington, to discuss the two contracts and 
complainant’s telegram of July 12, 1956. Complainant insisted 
that there was but one contract as confirmed by telegram of 
July 12, 1956, and returned to respondent check No. 12692. 
Respondent insisted that the two contracts had been confirmed 
on July 5 and July 6, 1956, but finally accepted the return of 
the second check. 


6. On August 8, 1956, complainant shipped one carload of 
potatoes to respondent; on August 9, 1956, complainant shipped 
two carloads of potatoes to respondent; on August 14, 1956, 
complainant shipped one carload of potatoes to respondent. All 
four carloads were shipped in accordance with the terms of 
the contract and were received and accepted by respondent and 
eventually paid for, and there is no dispute concerning these 
shipments. 


7. On August 14, 1956, respondent rejected the potatoes 
contained in car MDT 18124 because of discoloration. This car 
met the contract specifications as shown by the Department’s 
inspection certificate issued the same day. This car was resold 
by complainant to C. P. Cooney & Bro., Nashville, Tennessee, 
which sale netted complainant $501.53. 
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8. On August 15, 1956, complainant shipped one carload of 
potatoes to respondent in accordance with the terms of the 
contract. This carload was received and accepted by respond- 
ent and eventually paid for, and there is no dispute concerning 
this shipment. 


9. On August 16, 1956, respondent informed complainant 
that since the contract called for shipment through August 15, 
1956, he was not accepting further shipments. On the same 
day, complainant advised respondent that it was not accepting 
the cancellation of the contract which it alleged called for spread 
shipment from August 10 to August 25, 1956, and that it was 
selling the remaining carloads in the open market and would 
hold respondent liable for any damages sustained. On August 
16, 20, 21 and 22, 1956, complainant sold the remaining carloads 
and claimed a loss of $1,528.60. 


10. The formal complaint was filed on December 20, 1956, 
which was within nine months from the time the cause of 
action accrued. 


CONCLUSIONS 


The initial question to be resolved in this proceeding is 
whether the contract for ten carloads of potatoes was a contract 
for spread shipment from August 1 to August 15, 1956, as the 
respondent contends, or from August 10 to August 25, 1956, 
as the complainant maintains. We find the essential facts to 
be these: 

Sometime in the latter part of June 1956, in Elmer’s Cafe 
in Moses Lake, Washington, a group including respondent and 
complainant’s co-managers, John Rambosek and Oliver R. 
“Slim” Lovins, and others discussed contracts for future de- 
livery of U. S. No. 2, Size A, Washington Russet potatoes. 
Rambosek indicated to respondent that such contracts could 
probably be obtained at $2.30 per hundredweight, f.o.b. shipping 
point, Washington State. This was a preliminary discussion 
and no commitments were made. Rambosek, however, did tell 
respondent that he and Lovins would be visiting in Idaho over 
the Fourth of July holidays and that respondent could reach 
him at Burley, Idaho. On July 5, 1956, respondent telephoned 
Rambosek in Burley and told him that he, respondent, had a 
firm offer for ten carloads of U. S. No. 2, Size A, Washington 
Russet potatoes at $2.30 per hundredweight, f.o.b. shipping 
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point, Washington State, shipment to be from August 1 to 
August 15, 1956. In confirming the order, Rambosek requested 
a deposit of $200 per car. Rambosek also indicated in the 
course of the conversation that complainant could cover more 
cars of potatoes on contracts for future delivery. Respondent 
replied that he would call again if he could use them. On the 
same day, respondent wrote out his deposit check in the amount 
of $2,000 which he mailed either on July 5 or July 6, 1956, to 
complainant in Moses Lake, Washington. On July 6, 1956, re- 
spondent again telephoned Rambosek from Twin Falls, Idaho. 
Rambosek was still visiting in Burley. Respondent told Rambo- 
sek that he, respondent, had another order for ten carloads of 
U. S. No. 2, Size A, Washington Russet potatoes at $2.30 per 
hundredweight, f.o.b. shipping point, Washington State, for 
shipment in August or by September 1, 1956. In confirming 
the order, Rambosek again requested a deposit of $200 per car. 
On the following day, respondent wrote out a second deposit 
check in the amount of $2,000 which he mailed either on July 
7 or July 8, 1956, to complainant in Moses Lake, Washington. 
Rambosek testified that respondent was advised on both July 5 
and July 6, 1956, that the orders were subject to confirmation. 
This seems doubtful from the evidence submitted. As complain- 
ant’s sales manager, it was Rambosek’s business to sell potatoes. 
He must have known what potatoes complainant could cover 
before leaving Moses Lake, Washington, for Idaho. Further- 
more, Lovins, the field manager, drove with him as far as 
Twin Falls, Idaho. Knowing that respondent very likely would 
contact them again regarding contracts involving future de- 
livery, it is not unreasonable to conclude that the matter was 
discussed and a decision made as to what contracts could be 
entered into. 

Rambosek and Lovins returned to Moses Lake, Washington, 
on July 7, 1956. At this time the price of potatoes began ris- 
ing sharply. Rambosek and Lovins found that it would be diffi- 
cult to cover the two contracts with respondent. On July 12, 
1956, complainant sent this telegram to respondent. “Your 
check received Slim advises can cover ten cars only August 10 
to 25th spread shipment basis 2.30 net fob advise quick. Market 
today if available reds and whites 7.50 and higher.” Complain- 
ant by this telegram made a new offer to respondent which, if 
it had been accepted by respondent, would have rescinded the 
two earlier contracts. Respondent immediately telephoned 
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Rambosek and protested and said he was leaving at once for 
Moses Lake, Washington. 


On the following day, July 18, 1956, before respondent had 
seen either Rambosek or Lovins, respondent’s first deposit 
check was deposited to complainant’s account. The statement 
which complainant detached from the check before depositing 
it stated: “Advance payment $200.00 per car on 10/36,000 Ib. 
cars washed US #2 Washington Russet potatoes at $2.30 CWT 
FOB. Shipment Aug. 1, 1956 to Aug. 15, 1956. Potatoes to 
grade 2 inch or 4 ounce minimum Size A and packed in new 
bags.” In his letter to respondent dated August 16, 1956, Ram- 
bosek admitted that this check had been deposited prior to 
respondent’s arrival in Moses Lake, Washington. At the hear- 
ing, however, Rambosek testified that he “held both checks 
and . . . had them there when Mr. Black arrived.” Other evi- 
dence brought forth at the hearing confirms Rambosek’s earlier 
position. The reverse side of the canceled check shows that it 
was deposited July 13, 1956. Respondent testified that he 
arrived in Moses Lake on July 14, 1956. Rambosek was not 
absolutely certain but thought it was on July 13, 1956. Even if 
respondent actually did arrive in Moses Lake on July 13, 1956, 
it was after banking hours. Rambosek testified that the meet- 
ing with respondent ended at approximately 5:00 pm. He 
later testified that the banks in Moses Lake close at 3:00 p.m. 
Therefore, complainant had accepted respondent’s first deposit 
check before the meeting with respondent. At the meeting, re- 
spondent, after some argument, finally accepted the return of 
his second deposit check. In doing so, he agreed to the can- 
cellation of the second contract. He announced, however, that 
he was holding complainant to the terms of the first contract 
calling for spread shipment of ten carloads of potatoes from 
August 1 to August 15, 1956. 

It is significant that the first shipment began on August 8, 
1956, which is earlier than the beginning date for shipping 
which appears in the alleged contract for which complainant 
contends. Two more carloads were shipped on August 9, 1956. 
One of two carloads shipped on August 14, 1956, was contained 
in car MDT 18124. Respondent maintains that he did not 
reject this carload of potatoes but, because of discoloration, he 
requested Rambosek to reconsign it to someone else which he 
claims Rambosek agreed to do. In view of the fact that this 
carload of potatoes met contract specifications at shipping 
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point, as shown by the Department’s inspection certificate, the 
burden is on respondent to establish that his act was not a 
rejection of this carload but an offer to enter into a separate 
agreement which was accepted by complainant. This respondent 
has failed to do. It is concluded that respondent’s rejection of 
the potatoes in car MDT 18124 was without reasonable cause. 

A seller who resells perishable goods upon a buyer’s breach 
of the sales contract may exercise his discretion in choosing 
a market in which the goods can be sold to the best advantage. 
Obrecht v. Crawford, 175 Md. 385, 2 A. 2d 1 (1938). Follow- 
ing respondent’s rejection of the potatoes in car MDT 18124 
on August 14, the shipment herein was diverted by complainant 
on August 16 to C. P. Cooney & Bros., of Nashville, Tennessee, 
who resold the carload and remitted net proceeds of $501.53 to 
complainant. It appears that the resale was promptly and 
properly made and that the proceeds obtained on resale re- 
flected the market value of the potatoes. The net return to 
complainant, however, was $326.47 less than the contract price, 
which sum ($326.47) represents the damages sustained by 
complainant as a result of respondent’s rejection of the potatoes 
in car MDT 18124 without reasonable cause. 

Since the contract called for spread shipment from August 
1 to August 15, 1956, respondent was within his rights in noti- 
fying complainant on August 16, 1956, that he was accepting 
no further shipments and is therefore guilty of no breach of 
contract as respects such shipments. Complainant’s claim to 
damages, as it pertains to such cars, should therefore be dis- 
missed. 

In accordance with the foregoing, it is concluded that re- 
spondent’s rejection of car MDT 18124 was without reasonable 
cause, in violation of section 2 of the act. Accordingly, repa- 
ration should be awarded to complainant against respondent in 
the amount of $326.47, which is the difference between the con- 
tract price and the amount recovered in the resale of the 
produce with interest. The facts of the case should be published. 


ORDER 


Within thirty days from the date hereof, respondent shall 
pay to complainant, as reparation, the sum of $326.47, with 
interest thereon at the rate of 5% per annum from September 
1, 1956, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 5564) 


CERNIGLIA PRODUCE COMPANY v. UNITED PACKING COMPANY. 
PACA Docket No. 7018. Decided July 29, 1958. 


Freight Charges—Precooling—Carrier’s 
Protective Service Charge—Dismissal 


The freight bills contained a protective service charge which complainant 
contends should be paid by respondent. In order to cover damage to a 
car caused by ice used for precooling, the carrier is authorized to assess 
such a charge. It is concluded that the charge was for damage accruing 
after the bills of lading were issued and, therefore, should be borne 
by complainant. The complaint is dismissed. 


. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Frank 
C. Brooks, of Dallas, Texas, for respondent. Mr. Frederick W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on May 18, 1956, 
and the formal complaint was filed on December 31, 1956. 
Complainant alleges that during August and September 1955, 
it purchased from respondent three carloads of cantaloups at 
specified prices, f.o.b. shipping point, plus a precooling charge 
of $40 per car, and that upon arrival of each of the shipments 
complainant paid respondent the agreed price and the precool- 
ing charge, and paid the carrier the freight charges, plus an 
additional charge of $6.81, including tax. Complainant further 
alleges that it is entitled to recover from respondent this charge 
of $6.81 per car because it accrued against each carload prior 
to shipment and was made for the precooling operation for 
which respondent has been paid the agreed sum of $40 per car. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on January 28, 1957. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on January 30, 1957. 


Respondent filed an answer on May 1, 1957, admitting that 
the contracts were on an f.o.b. shipping point basis, but denying 
that under the entire terms of the contracts respondent is liable 
for the charge in question. Respondent alleges that as to each 
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shipment the charge involved was assessed by the carrier as a 
part of the transportation charge for the use of its refrigera- 
tion devices and for furnishing protective service on the ship- 
ment. Respondent further alleges that, by virtue of long estab- 
lished usage and custom, such charge is payable by the pur- 
chaser. 


Although the amount involved herein did not exceed $500, 
respondent requested an oral hearing. This request was denied 
by the Presiding Officer. In accordance with the shortened 
method of procedure provided by section 47.20 of the rules of 
practice, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a state- 
ment in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Joseph A. 
Cerniglia, Sr., F. A. Willingham, Jr., and Joseph A. Cerniglia, 
Jr., doing business as Cerniglia Produce Company, whose ad- 
dress is 1050 Murphy Avenue, S.W., Atlanta, Georgia. 


2. Respondent is a partnership composed of Floyd J. Hark- 
ness, Molly A. Harkness, Floyd J. Harkness, Jr., Harriet H. 
Colgate, and W. H. Colgate, Jr., doing business as United 
Packing Company, whose address is 216-217 Rowell Building, 
Fresno, California. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. On or about August 2, 1955, in the course of interstate 
commerce, respondent sold to complainant 288 crates of can- 
taloups in car PFE 97216 for a total price of $812.80, including 
a precooling charge of $40, f.0.b. Mendeta, California. The car- 
load of cantaloups had been shipped by respondent from Men- 
dota, California, on August 1, 1955, and on the day of sale was 
diverted to complainant at Atlanta, Georgia, where it arrived 
on August 9, 1955. Complainant accepted the cantaloups and 
paid respondent the agreed price of $812.80. 


4. On or about August 26, 1955, in the course of interstate 
commerce, respondent sold the complainant 288 crates of can- 
taloups in car PFE 62071 for a total price of $788.80, including 
a precooling charge of $40, f.o.b. Mendota, California. The car- 
load of cantaloups was shipped by respondent from Mendota, 
California, to complainant on August 26, 1955, and it arrived 
at Atlanta, Georgia, on or about September 3, 1955. Com- 
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plainant accepted the cantaloups and paid respondent the agreed 
price of $788.80. 


5. On or about September 28, 1955, in the course of inter- 
state commerce, respondent sold to complainant 288 crates of 
cantaloups in car PFE 90111 for a total price of $804, includ- 
ing a precooling charge of $40, f.o.b. Mendota, California. The 
carload of cantaloups had been shipped by respondent from 
Mendota to complainant on September 27, 1955, and it arrived 
at Atlanta on or about October 5, 1955. Complainant accepted 
the cantaloups and paid respondent the agreed price of $804. 


6. Prior to loading, each of the three cars had been pre- 
iced by the carrier (filling the bunkers with ice) on respond- 
dent’s order. Car PFE 97216 was placed for loading at re- 
spondent’s shed at 2 p.m., on July 30, 1955. Respondent loaded 
the 288 crates of melons in the car and placed 5000 pounds of 
ice on the load. The car was released by respondent to the 
carrier at 2 p.m., July 31, 1955. The carrier moved the car 
from the loading shed to a terminal track where a private 
company employed by respondent furnished mechanical refrig- 
eration for the car. The bill of lading was issued at 11:59 


p.m., August 1, 1955. The other two cars were handled in the 
same manner. Car PFE 62071 was placed for loading at 2 
p.m., August 25, 1955, and was released at 10 a.m., August 26, 
1955. Car PFE 90111 was placed for loading at 7 a.m., Sep- 
tember 26, and was released at 7 a.m., the next day. The bills 
of lading are dated August 26 and September 27, 1955, re- 
spectively. 


7. The protective service charges of the carrier applicable 
to the three shipments herein are specified in Perishable Pro- 
tective Tariff No. 16, Agent W. T. Jamison’s I. C. C. No. 31. 
Rule 246(B)2 thereof provides with respect to melons: 


“Shipper will be permitted to place in body of refrigera- 
tor car at origin 5,000 pounds of ice or less, provided the 
ice is consumed during the cooling operation or removed 
from the body of the car by shipper prior to tender of 
shipment for transportation, at a charge of $6.61 per car. 
Shipper must specify on bill of lading the notation pro- 
vided in paragraph (K)65.” 

Rules 246(K)5 provides as follows: 

“5000 pounds or less of ice supplied by shipper has been 

consumed or removed from body of car.” 
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8. Each of the bills of lading issued on the three cars con- 
tained the following notation: 


“Not to exceed 5000# snow ice supplied by shipper on 
body of load was consumed during precooling or was other- 
wise removed prior to shipment.” 


9. Complainant paid the carrier’s freight bill on each of 
the three shipments, car PFE 97216 on August 16, 1952, car 
PFE 62071 on September 8, 1955, and car PFE 90111 on 
October 11, 1955. The freight bill on the first shipment was 
$676.34, including standard refrigeration of $138.86, rule 246 
charge of $6.61 and federal tax of $19.70. On each of the 
other two cars the freight bill was $686.64, including standard 
refrigeration of $138.86, rule 246 charge of $6.61 and federal 
tax of $20. 


10. In February 1956, complainant requested respondent to 
refund the rule 246 charge of $6.81 ($6.61 plus 20 cents fed- 
eral tax) paid by complainant to the carrier on each of the 
three shipments. Respondent refused to do so. 


11. The informal complaint was filed on May 18, 1956, 
which was within 9 months after the alleged causes of action 
accrued on cars PFE 90111 and PFE 62071, but more than 9 
months after the alleged cause of action accrued on car PFE 
97216. 


CONCLUSIONS 


The question presented for consideration here is whether 
complainant, the buyer, or respondent, the seller, should ulti- 
mately bear the rule 246(B)2 charge of $6.61, plus 3 percent 
federal tax, collected by the railroad from complainant on each 
of the two carloads of cantaloups, cars PFE 90111 and PFE 
62071. The complaint as to car PFE 97216 must be dismissed 
for lack of jurisdiction since the complaint was not filed within 
9 months after the accrual of the alleged cause of action. 

Complainant’s principal contention appears to be that the 
rule 246(B)2 charge was assessed by the railroad because the 
cantaloups were precooled in the car prior to billing and, there- 
fore, such charge was one of the various expenses to be borne 
by respondent in rendering the precooling service for which 
complainant paid respondent $40. For instance, complainant 
stated in its Opening Statement that the charge was assessed 
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by the railroad for the use of the refrigerator cars in the cool- 
ing process prior to the tender of the cars for transportation. 
In its Statement in Reply complainant asserted that “the re- 
spondent having agreed to precool the cantaloups for a price, 
that price covers the goods and services necessary to bring the 
matter to completion.” Continuing, complainant stated that 
respondent dictated the amount of $40 and there was no dis- 
cussion of the precooling arrangements; that to precool the 
cantaloups respondent had to abide by the applicable rules and 
regulations of the railroad; that if respondent had not per- 
formed the precooling service in the railroad car, the charge 
would not have been exacted; and that respondent knew the 
cost of the ice, the electricity and all other expenses attendant 
upon the accomplishment of the precooling service, including 
the use of the space. 


It is respondent’s position that it should pay all expenses 
arising in connection with the precooling service, except those 
charged by the railroad, and complainant should bear these 
latter charges. Respondent further asserted that the purpose 
of the 246(B)2 charge was to compensate the railroad for 
damage to the car from the ice placed on the load during the 
precooling operation, not for the use of the car, and that such 
damage occurred long after the car was in transit. 


The two contracts with which we are concerned were entered 
into over the telephone. In each instance the agreed basis of 
sale was f.o.b. shipping point. In addition to the price of the 
cantaloups, complainant agreed to pay a precooling charge of 
$40 per car, but there was no discussion between the parties 
as to what the precooling service covered. On several previous 
occasions, complainant purchased carloads of cantaloups from 
respondent and in each instance paid a precooling charge. The 
precooling service then rendered by respondent consisted of the 
following steps: (1) ordering a pre-iced car from the carrier; 
(2) placing 5,000 pounds of ice on the crates of melons in the 
car; and (3) using mechanical refrigeration in the car for 6 
to 8 hours. The same service was rendered on the two cars 
here. The evidence before us indicates that a majority of the 
carloads of cantaloups shipped from Arizona and California 
during 1955 and several years prior thereto were precooled in 
this manner. Complainant does not contend that it understood 
or expected the service would be otherwise on the shipments 


involved herein. 
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Considerable evidence was submitted by the parties as to the 
history and purpose of the rule 246(B)2 charge. Insofar as 
carloads of vegetables and melons from Arizona and California 
are concerned, the tariff charges assessed by the railroads 
thereon fall into two broad categories. The first of these is 
the freight or line-haul rate which covers all service rendered 
by the railroads in transporting the commodity from origin to 
destination, including the use of the car. The second category 
consists of the protective service charges for refrigeration, 
heater and other like services. The various tariff charges for 
protective service in effect at the times involved herein are an 
outgrowth of and bottomed upon the report of the Interstate 
Commerce Commission in Docket No. 20769, Charges for Pro- 
tective Service to Perishable Freight, 215 I.C.C. 684 (19386). | 
This docket was an investigation by the Commission over a 
number of years into the reasonableness and justice of the 
charges made by the railroads for protective service. The Com- 
mission stated: 


“This investigation has been predicated upon the theory 
that the charges for refrigeration service should cover all 


the costs occasioned by that service, but no more, leaving 
the transportation expense, that would be incurred whether 
or not refrigeration service be furnished, to be provided 
by the line-haul rates. The purposes throughout this report 
will be to show the additional cost entailed by the refrigera- 
tion service and to fix charges that will fairly cover such 
costs plus a reasonable profit.” 


Among the various cost factors considered by the Commis- 
sion were (1) interest on investment, (2) annual depreciation, 
(3). supervision, (4) station and auditors accounting costs, 
(5) taxes, (6) cost of ice, (7) haulage of ice, (8) switching, 
(9) bunker repairs, and (10) damage to cars due to top and 
body icing. With respect to the last factor, the Commission 
stated: 


“The use of broken ice on the top of the lading or of cake 
ice placed among the crates is required at times for the 
preservation of certain commodities. The inside finish of 
the side walls or lining of the cars becomes chafed by the 
shifting of the ice, and the lining, flooring, subflooring, 
sills and insulation become water-soaked and subject to 
decay, as the result of melting ice. In order to make re- 
pairs it is necessary to remove the exterior siding and the 
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insulation up to the first belt, about 2 feet of the interior 
lining next to the floor, the insulation between the sills, 
and all necessary bolts and washers.” 

The Commission found that a charge of $5 per car per trip 
on shipments under top or body ice for the purpose of covering 
damage to the car would be reasonable. Subsequent decisions 
resulted in increasing this charge to $6.61. 


At the time the Commission’s report was written and up to 


| the time involved herein, the tariffs contained charges for ship- 


ments moving under top or body ice known as rule 242. About 
1948, the practice developed of using 5,000 pounds of topice 
with mechanical refrigeration, referred to as the combination 
method of cooling. The difference between this service and the 
top or body ice service is that in the former the ice is melted 
or removed prior to the issuance of the bill of lading. Effective 
May 31, 1950, rule 246 of the protective service tarif was 
amended to provide a charge of $6.61 for this new service. 

The interstate Commerce Commission had occasion to con- 
sider this new charge in Safeway Stores, Inc. v. Atchison, 
Topeka & Sante Fe Railway Company, 283 I.C.C. 237 (1951). 
After referring to the language with respect to damage from 
top and body icing quoted hereinbefore from the report in 
Docket 20769, the Commission found that the rule 246(B)2 
charge of $6.61 was applicable to shipments delivered or tend- 
ered for delivery after May 31, 1950, the effective date of the 
charge, and that such charge had not been shown to be un- 
reasonable. 

The principal argument offered by complainant in support of 
its position is that the rule 246(B)2 charge was made by the 
railroad for the use of the car in the precooling operation. 
This argument is based in part at least on the fact that this 
rule requires that the ice be consumed or removed from the 
car prior to billing. Complainant states that the history of the 
charge, while of interest and informative, has little bearing on 
the problem at hand, i.e., why the charge was applied by the 
carrier to the cars involved herein. The history of the charge, 
however, clearly establishes that its purpose was compensation 
to the railroad for damage to the car and not for its use. As 
previously stated, the use of the car from the time it was first 
ordered by respondent was compensated for by the line-haul 
rate which complainant paid. 

Complainant inferred that the damage to the car would 
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occur prior to billing because the ice was consumed or removed 
prior to that time. Respondent urges, however, that any dam- | 
age to the lining, flooring and other parts of the car would 
take place subsequent to billing and over a long period of time. 
We agree with respondent. While the wetting of the car from 
melting ice would obviously take place before billing, the de- 
terioration from moisture would extend over a long period of 
time. 


In its Statement in Reply complainant asserted that one very 
glaring omission from respondent’s case was that there had 
been no showing as to the actual cost to respondent of the pre- 
cooling service for which complainant agreed to pay $40. 
Whether such charge was reasonable is not in issue in this 
proceeding. Consequently, it is immaterial how much it cost 
respondent to render such service. 


The evidence established that effective April 22, 1957, the 
charge of $6.61 was transferred from rule 246 to rule 242. 
This transfer subsequent to the transactions involved herein 
has no significance on the issues presented here. The purpose 
of the charge is the same. 


As we have seen, complainant’s entire case is built on the 
proposition that the rule 246(B)2 charge accrued during the 
precooling operation and prior to billing. Complainant con- 
cedes that if the charge accrued after billing, it would be 
liable for such charge under the f.o.b. basis of sale. In an 
f.o.b. shipping point sale all charges of the railroad for services 
accruing after the car is tendered for transportation are to 
be borne by the buyer. Grove Supply Company v. Edney 
Brothers, 13 A.D. 988. It is our conclusion that the rule 
246(B)2 charge was for damage and resulting costs accruing 
after the bills of lading were issued and, therefore, such charge 
should be borne by complainant. Accordingly, the complaint as 
to cars PFE 90111 and PFE 62071 should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 5565) 


GARDEN STATE PACKING Co., INC. v. POCONO PRODUCE Co. PACA 
Docket No. 7298. Decided July 31, 1958. 


Failure to Pay—Default 
Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on December 17, 1957. 
The formal complaint was filed on April 4, 1958. Complainant 
seeks an award of reparation in the amount of $143, which is 
alleged to be due in connection with the sale of a shipment of 
blueberries and red raspberries to respondent on or about July 
20, 1957. 


A copy of the formal complaint and a copy of the report 
of investigation prepared by the Department were served upon 
respondent on April 26, 1958. A copy of the report of investi- 
gation was served upon complainant on April 27, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Garden State Packing Co., Inc., is a cor- 
poration whose address is Whitehorse Pike, RFD 2, Hammon- 
ton, New Jersey. 


2. Respondent is an individual, Edward K. Driebe, doing 
business as Pocono Produce Co., whose address is Post Office 
Box 206, Stroudsburg, Pennsylvania. At the time of the trans- 
action involved herein, respondent was licensed under the act. 
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3. On or about July 20, 1957, in the course of interstate 
commerce, complainant sold to respondent 250 22-pound cans 
1.Q.F. cultivated blueberries at $5.72 per can; 50 10-pound 
cans red raspberries at $2.50 per can; and 50 10-pound empty | 
cans at $.25 each, for a total price of $1,567.50, f.0.b. Hammon- 
ton, New Jersey. 


4. On July 20, 1957, complainant delivered to respondent at 
Hammonton, New Jersey, blueberries, red raspberries and 
empty cans meeting the requirements of the contract. The 
shipment was thereafter transported by a truck furnished by 
respondent to Stroudsburg, Pennsylvania. Respondent accepted 
the shipment. 


5. The total purchase price of the berries and the cans is 
$1,567.50. Respondent has paid $1,424.50, leaving a balance 
due of $143, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on April 4, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance due 
in connection with the sale of the blueberries and red rasp- 
berries is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $143, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $143, with interest thereon 
at the rate of 5 percent per annum from August 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 5566) 


C. H. ROBINSON COMPANY v. GUS BROocATO. PACA Docket No. 
7289. Decided July 31, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Moore & Wangaard, of Minneapolis, Minnesota, for complainant. Mr. A. 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on August 15, 1957. 
The formal complaint was filed on March 14, 1958. Complain- 
ant seeks an award of reparation in the amount of $1,510.50, 
which is alleged to be the balance due complainant in connec- 
tion with the purchase by respondent through complainant, as 
broker, of a load of lettuce and a load of grapes during No- 
vember 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on April 20, 1958. A copy of the report of inves- 
tigation was served upon complainant on April 21, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant, C. H. Robinson Company, is a corporation 
whose address is 3115 West Lake Street, Minneapolis, Min- 
nesota. 


2. Respondent is an individual, Gus Brocato, whose address 
is 40 North Trenton, Tulsa, Oklahoma. At the time of the 
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transactions involved herein, respondent was not licensed under § 


the act, but was subject to license. 


8. On or about November 19, 1956, in the course of inter- : 
state commerce, complainant acting as broker negotiated the | 


sale of a shipment of lettuce by Tashiro and Tashiro, Mesilla 
Park, New Mexico, to respondent. The shipment was to consist 
of 505 cartons, size 2, at $2.10 per carton and 200 cartons, 
size 214, at $2.00 per carton, f.o.b. loading points in the State 
of New Mexico, plus a charge of $.15 per carton for pre-cool- 
ing, or for a total price of $1,566.25. 


4. Pursuant to the foregoing contract, on November 19, 
1956, Tashiro and Tashiro delivered to respondent at loading 


points in the State of New Mexico a shipment of lettuce, con- 
sisting of 478 cartons, size 2, and 200 cartons, size 214. 
Thereafter respondent transported the lettuce in his own truck 
to Oklahoma City, Oklahoma. Respondent accepted the lettuce. 
The value of this load at the contract price is $1,505.50. 


5. On or about November 24, 1956, in the course of inter- | 


state commerce, complainant acting as broker negotiated the 
sale of a shipment of grapes by Nash-DeCamp Co., Visalia, 


California, to respondent. The shipment consisted of 420 lugs 
of U.S. No. 1 Emperor grapes at $2.75 per lug, 30 lugs of U.S. 
No. 1 Alveri grapes at $4.00 per lug, and 25 lugs of U.S. No. 1 
Black Ribiera grapes at $3.50 per lug, f.o.b. loading points 
in the State of California, or for a total price of $1,362.50. 


6. On November 27, 1956, Nash-DeCamp Co., delivered to 
respondent at loading points in the State of California, grapes 
meeting the specifications of the foregoing contract. There- 
after respondent transported the grapes in his own truck to 
Oklahoma City, Oklahoma. Respondent accepted the grapes. 


7. The total purchase price of the lettuce and the grapes 
delivered to respondent is $2,868. Complainant paid the ship- 
pers this amount, less brokerage, and was authorized by such 
shippers to collect from respondent. Respondent has paid com- 
plainant $1,357.50, leaving a balance due and owing of 
$1,510.50. 


8. An informal complaint was filed on August 15, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal 
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complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Complainant alleged in the formal complaint that the contract 
of sale that he negotiated as a broker between respondent and 
Tashiro and Tashiro, called in part for the delivery to respond- 
ent of 505 cartons of lettuce, size 2, at $2.10 per carton f.o.b. 
loading points in the State of New Mexico, plus a charge of 
$.15 per carton for pre-cooling, and that, pursuant to such 
contract there was delivered to respondent 505 cartons of size 
2 lettuce. However, complainant filed with the formal complaint 
an invoice which states that Tashiro and Tashiro delivered to 
respondent 478 cartons of size 2 lettuce. In view of this exhibit, 
we have found as set forth in Finding of Fact No. 4, that 
Tashiro and Tashiro delivered to respondent 478 cartons of 
size 2 lettuce and not 505 cartons of size 2 lettuce. 


Since respondent accepted the shipment, he became liable 
for the 478 cartons of size 2 lettuce at the contract price of 
$2.10 per carton, plus $.15 per carton for pre-cooling, subject 
to his right to prove damages, if any, resulting from the failure 
of Tashiro and Tashiro to ship the number of cartons of size 2 
lettuce specified in the contract. Respondent has not availed 
himself of the opportunity to present evidence of such damage. 
It is concluded therefore, that respondent is obligated to pay 
complainant the contract price for the 478 cartons of size 2 
lettuce. 


Respondent’s failure to pay to complainant the balance due 
in connection with the sale of the lettuce and grapes is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,510.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,510.50, with interest 
thereon at the rate of 5 percent per annum from January 1, 
1957. until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5567) 


PACA Docket No. 7151. Dismissed July 9, 1958, by Thomas J. 
Flavin, Judicial Officer. 


PSE ITT IIIS SITS IIE FS . 
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